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Editorial

We live in turbulent times. The birth of this journal cannot be timelier and more relevant.
International law generally and protection of human rights specifically face considerable
challenges today including war in Europe, climate change, pandemic, etc. Although both
international law and human rights protection have been under criticism for a while, current
events in Europe have shown that when needed there is also considerable solidarity to defend
principles and rules of international law and human rights — to defend humanity. This journal
1s published in Estonia. International law has always played a significant role for Estonia.
President Lennart Meri (1992-2001) in an interview in 1998 provocatively noted that “the
nuclear bomb of small states is international law”. One could argue that today this applies to
small and big states desiring peace, security and true respect for human dignity and rights. In
this first volume, authors reflect on some of the current topical issues in depth.

Anténio Guterres stated on International Mother Earth Day that: "We have proven that
together, we can tackle monumental challenges. And the right to a healthy environment is
gaining traction.” He also noted that we need to do much more, much faster to avert climate
catastrophe. This volume 1s opened with a valuable account on interpretation of the UN
Charter and legal framework in the light of climate change. It also shows how small states can
offer valuable interpretative tools to tackle the change and protection of human rights at the
UN level. One can argue that the second article in this volume is also on the related theme,
talking about the “environment” for protection of rights of indigenous peoples whose culture
and habitat has been threatened in many parts of the world. It explains the important
connection between protection of intellectual property rights and protection of human rights.

The third article rightly claims that: “Children are the most important part of every
community. They are not only members of the next generation, but also play an essential role
in the formation of the future of the society.” While dealing with combating involvement of
children in armed conflicts, child soldiers, it also deals with the future social environment when
these war scared children play a role. The article is also a valuable reminder of the long-term
adverse effects of war on individuals and societies. This is something that we will face for
decades also in Europe.

The International Covenant on Civil and Political Rights states that: “recognition of the
inherent dignity and of the equal and inalienable rights of all members of the human family is
the foundation of freedom, justice and peace in the world.” Although sexual exploitation and
domestic violence may concern different categories of victims, such as women, men, children
and the elderly, historically these phenomena have affected women and girls more. Three
articles in this volume deal with legal, human rights issues related to prostitution, domestic
violence as a form of ill treatment or torture and domestic violence during the pandemic. The
UN High Commissioner for Human Rights Michelle Bachelet, when presenting the 2021
annual report of the work of her office mentioned that in 2021 the “COVID-19 pandemic
continued its rapid spread, with new and more dangerous variants destroying lives and
livelihoods. It exposed — and deepened — existing inequalities.” Last article specifically
reflects on domestic violence during the COVID-19 pandemic.



To conclude, not only academic curiosity and diligence, but an actual, real life need of
investigation has driven these articles on international law and international human rights
law. I am confident that when these components keep meeting, this journal will have
continued success and impact on the field.

Merilin Kiviorg

Associate Professor in International Law



On the evolution of the United Nations through
the Pacific Island States

Delphine Saint-Martin

Abstract

The United Nations s one of the most, if not the most, predominant and influential international organisation.

1t can be argued that it may be in an ideal position to tackle climate change as it gathers the highest number of
Member States across the globe and s compromised of various bodies specialised in different fields and with

various prerogaties. However, the United Nations was not founded to tackle climate change, and its Charter was
not drafted with that purpose in mind. Therefore, evolution ts necessary if the United Nations is to address climate
change. Such can be done through an evolution of the interpretation of the United Nations Charter and the will of
the Member States. This is the role that has been and s played by the Pacific Islands States. As they are the most
adversely impacted by climate change, they are at the forefront of the discussion and promotion of such an evolution.

The Pacific Island States do so through various legal, political, and moral means, intending to push for an

evolution at the United Nations to effectively address climate change.

Introduction

The founding members of the United Nations (UN) have made it purposefully difficult to
amend the UN Charter. However, it does not mean that they were against the UN evolving,
or that the UN Charter could not be interpreted as a living instrument. To some extent,
interpretation of any legal document requires to analyse the understanding of it, which is not
necessarily the same as the drafters. Moreover, in 1945, climate change was not a primary
concern of the drafters. These are situations and threats which were not foreseen by the
drafters.! For such an International Organisation to retain legitimacy and be relevant on the
international plane it ought to address it, especially as it threatens human rights, or at least their
enjoyment.?

For this matter, it is relevant to analyse how the UN came to this evolution. The various
organisation of island States such as the Pacific Island Forum (PIF), Small Island Developing
States (SIDS)? and Alliance of Small Island States (AOSIS) have influenced the negotiations of
treaties, the demand of an Office of the United Nations High Commissioner for Human Rights
(OHCHR) Report on the link between climate change and human rights, which lead to several
UN bodies to take up the issue of climate change as their own.

Through their negotiation techniques and their moral ground that climate change is a question
of life or death, these States have managed to put pressure on the developed and most polluting
States, even if they are not among the most powerful economically and most populated. This

I'UNSC Research Report, The UN Security Council and Climate Change, 21 June 2021, page 4
2 OHCHR Report 2009

3 SIDS: https://www.unwto.org/sustainable-development/small-islands-developing-states




demonstrates how each State may have a voice and influence in the UN, that one State equals
one vote. Each State may express their opinion and views within the UN.

These Pacific Island States (PIS) were not successful in obtaining all their demands, but the
mere fact that they were successful in some of them is already an important step to be reckoned
with. These are States that used to be considered by the UN to be not developed enough to be
fully independent and were placed under the trustee system. Therefore, the evolution of these
PIS and the evolution of the UN are intrinsically linked together.

For this paper, it is to be recalled that change entails a rupture, a drastic transformation, it is
defined as making something radically different.* While evolve means a process through them
that requires different steps to be taken, it is defined as developing slowly often into a better,
more complex, or more advanced state.> There are different kinds of shifts possible, some
through changing the writing of the constitutive treaty of the UN and some through an
evolutive interpretation of the UN Charter and practice. Thus from this stems the research
question of this paper: how does the UN change and evolve through the PIS?

Firstly, this research paper will analyse the difficulty of the UN to go through changes.
Secondly, it will go into analysing the possibilities of evolution.

I. Difficult changes

A. Vision of founding members

Changing the UN Charter is especially difficult as amendments to it have been made
purposefully arduous by the drafters, articles of the UN Charter set the requirements for the
amendments, such as a 2/3 majority vote at the UN General Assembly (UNGA).® This was
done arguably to ensure the stability of the international legal order. It is quite difficult to
modify the UN Charter. This explains the low number of amendments to the UN Charter.
These amendments are mostly procedural and about the number of members of various UN
bodies, such as the Economic and Social Council (ECOSOC).”

The question of legal change also goes back to the powers given to the organisation and the
vision of the founding members. There are mainly three schools of thought on the subject: the
attributed powers are those in the constituent treaty; the inherent powers are the powers of the
organisation because of its « objective legal personality »; while the implied powers are those of
the organisation because of its function, it is a middle ground between the two.? This plays into

the changes of the organisations powers depending on the schools of thought. It is much easier

to make changes to the organisation’s powers by grounding it in the inherent powers or the
implied powers; rather than the attributed powers which are limiting the scope of the

* Merriam-Webster dictionary: https://www.merriam-webster.com/dictionary/change

> Merriam-Webster dictionary: https://www.merriam-webster.com/dictionary/evolve

6 Articles 108 and 109 of the UN Charter

7'S. Chesterman, I. Johnstone, and D. M. Malone, Law and Practice of the United Nations Documents and
Commentary, 2nd Edition, 2016, Sustainable development, chapter 17, page 643

8'S. Chesterman, I. Johnstone, and D. M. Malone, Law and Practice of the United Nations Documents and
Commentary, 2nd Edition, 2016, page 114




organisation and demanding a necessary formal reform of the constitutive treaty. This is the
case for the powers which the UN has used later on but were not explicitly written in the UN
Charter, such as the peace operations, and the creation of the international criminal tribunals.

When it comes to the vision of the drafters on « international peace and security »,” it is not
clearly defined in the Charter and the UN Security Council (UNSC) is entailed to determine
what it entails,!? as the organs of the UN are the ones interpreting the parts of the UN Charter
which concerns them.!! The evolution goes through the interpretation of the UN Charter, it
was established during the San Francisco conference that «each United Nations organ
interprets such parts of the Charter as are applicable to its functions ».!?2 The founding
members intended that the UN Charter may only be interpreted by these organs and that the
International Court of Justice (IC]) may interpret it within an Advisory Opinion. However, the
ICJ cannot declare it a misinterpretation or ultra vires powers.! The founding members did
not wish for a government of judges in the IC]J to be able to interpret too broadly the UN
Charter and change its meaning from what the founding members had originally agreed upon.
Any interpretation of the UN Charter regarding the powers of the various bodies of the UN
will have to be from these UN bodies in particular.

As to whether these UN bodies can address climate change, the primary responsibility of the
UNSC is the maintenance of international peace and security,!* thus « [i]f a member State
wants the Security Council to act in that area, it must make the case that the action is for the
purpose of maintaining international peace and security. ».!5 Another way has been argued
that regarding Article 34, the UNSC could potentially investigate any dispute and situation
which may lead to endangering the maintenance of international peace and security, which
would encompass social and human rights matters.! Thus the UNSC would take a preventive
approach to the endangerment of international peace and security by taking measures to
combat climate change. In the past, the UNSC has made such broad interpretation of its
responsibility such as in creating ad hod tribunals,!” unprecedented measures following the

9 Article 24(1) UN Charter

10 C.K. Penny, ‘Climate Change as a “Threat to International Peace and Security”, In C. Ku and S.
V. Scott (eds.), Climate Change and the UN Security Council, 2018, page 34

I Statement of Committee IV/2 of the San Francisco Conference, Report of Committee IV/2 of the
United Nations Conference on International Organisation, San Francisco, 12 June 1945, UNCIO
Doc. 933, IV/2/42(2), page 7; 13 UNCIO Documents, page 703, at 709-710

12 Statement of Committee IV/2 of the San Francisco Conference, Report of Committee IV/2 of the
United Nations Conference on International Organisation, San Francisco, 12 June 1945, UNCIO
Doc. 933, 1V/2/42(2); 13 UNCIO Documents, p. 703, at 709-710.

13'S. Chesterman, L. Johnstone, and D. M. Malone, Law and Practice of the United Nations Documents and
Commentary, 2nd Edition, 2016, page 127: « The implication is that the IC] was not given the power to
pass judgment on whether another UN organ misinterpreted the Charter, nor was it given the
authority to declare that the Council or General Assembly acted wultra vires, or beyond their
competence. »

4 Article 24(1) UN Charter

15S. Chesterman, L. Johnstone, and D. M. Malone, Law and Practice of the United Nations Documents and
Commentary, 2nd Edition, 2016, page 127

16 E. Luck, 2014, Change and the United Nations Charter, In 1. Shapiro and J. Lampert, Charter of the United
Nations Together with Scholarly Commentaries and Essential Historical Documents, page 129

17 United Nations Security Council Resolution 827 (1993) and United Nations Security Council
Resolution 955 (1994)



1991 Gulf War,'8 broad peace operations,'? coercive intervention under the ‘responsibility to

protect’,20 sanctions against individuals alleged to be associated with terrorist organisations,?!
and binding obligations on all States in a broad issue area for an indefinite period.??

Moreover, on the potential limitation, as the Tribunal noted in the Tadic case where there are
examples and no suggested limitation, the Article does not state what can or cannot be beyond
it, a broad interpretation can be made.?3

The situation is different for the UNGA as the articles regarding the UNSC have to be
interpreted « in contrast to Article 10, which grants to the General Assembly the authority to

discuss “any matter within the scope of the Charter”. [...] ».2* It appears more intuitive for the
UNGA to interpret within its scope that it could address climate change, provided that the UN
Charter 1s interpreted as being able to address climate change. Nevertheless, the IC] made an
extensive interpretation of the UN Charter stating that the UNGA could take action regarding
international peace and security, provided that it would not be while the UNSC is dealing with
the issue at the same time.?

When it comes to the vision of the drafters it was settled because it is for the stability of the legal
order, it 1s to be noted that States may not wish to change the UN Charter because it would go
jeopardise the whole system of international peace and security, of the functioning of the
international community. Furthermore, the Member States do not wish to raise too political
debate on changing core elements, because their aim is cooperation, as encouraged by the UN
Charter.?® There are different interpretations of the main principles of international law. Itis a
mutual understanding and agreement that States do not agree on the specific definitions of
principles and notions, such as justice, peace, security and dignity.

Therefore, different UN bodies can evolve and encompass climate change, through
interpretation and practice, but change through amending the UN Charter will be difficult, if
not inadvisable.

18 United Nations Security Council Resolution 687 (1991) on Iraq

19 United Nations Security Council Resolution 2147 (2014) on MONUSCO; United Nations Security
Council Resolution 1244 (1999) on Kosovo and United Nations Security Council Resolution 1272
(1999) on East Timor

20 United Nations Security Council Resolution 1973 (2011) on Libya; United Nations Security
Council Resolution 1975 (2011) on Ivory Coast

21 United Nations Security Council Resolution 1267 (1999) Establishing the Sanctions Committee

22 United Nations Security Council Resolution 1373 (2001) on Terrorism; United Nations Security
Council Resolution 1540 (2004) on the Establishment of 1540 Resolution CGommittee, and United
Nations Security Council Resolution 2178 (2014) on Foreign Fighters

28 PROSECUTOR v. TADIC (APPEAL ON JURISDICTION) (ICTY APPEALS CHAMBER, 2
OCTOBER 199)5), §35

24 S. Chesterman, 1. Johnstone, and D. M. Malone, Law and Practice of the United Nations Documents and
Commentary, 2nd Edition, 2016, page 127

25 Certain expenses of the United Nations (article 17, paragraph 2, of the Charter) (Advisory Opinion)
(1962) ICJ Reports 151

26 Article 1, Article 11, Article 13, and Chapter IX, Charter of the United Nations (1945)



B. Lack of political will to change

As analysed 1n the previous section, the UN organs may address climate change, the question
analysed 1n this section is whether there 1s enough political will for them to do so. For there to
be a change, political will is necessary, which depends on the bodies of the organisation and
Member States. Hence, to push for change in favour of the UN addressing climate change, PIS
have adopted several approaches to spark political will within the UN.

The fact that the political will of the Member States 1s necessary for the organisation to evolve
may be explained by the principle of speciality to start with. The ICJ analysed it as the
organisation having the power granted to them by the States.?’” The function of these powers
being the promotion of the common interests that States entrusted to the organisation.

In the long run, what matters is the will of the Member States to make the organisation function
well, protecting its founding visions and ensuring its adaptiveness. As Brierly argued, what
matters 1s not how the constitutive treaty is drafted, but the circumstances and what the
members do with the treaty.?® One could argue that the interpretation of the constitutive treaty
has to be evolutive and adaptive. As the UN Charter was drafted in 1945, when the last bombs
of WWII were dropped, the current context is much different.

The League of Nations was created as a system of cooperation in which Member States
retained their sovereignty, it was unable to address the context of the time. However, the UN
has more prerogative and its organs may take binding resolutions. This is to ensure that the
UN is a functioning and effective organisation that fulfils its principles such as the protection of
international peace and security, and human rights. The UN has the capacity to address climate
change and its bodies may evolve to encompass it, whether the organisation evolves depends
largely on the will of the Member States.?® However, the UN is composed of Member States
from all over the world, finding a common political will may be challenging, as States have
different approaches of law and understanding of obligations.3°

As a reason for the lack of political will for groundbreaking changes in the UN structure and
developed-developing countries relations, PIS in arguing for climate change have had to
develop strategies. Historically these PIS have been marginalised by the international
community and by larger States of the developing world within their respective regional groups
from debate and negotiations.?! They were placed under the trusteeship system, as they were
deemed to not be sufficiently developed to be independent.3? With their common experience,
these States created the AOSIS to regroup States particularly vulnerable to adverse climate

27 Legality of the Use by a State of Nuclear Weapons in Armed Conflict (Advisory Opinion) (1996) ICJ Reports
679, §25

28 J. L. Brierly, 1946, The Covenant and the Charter, page 84

29 J. L. Brierly, 1946, The Covenant and the Charter, page 85: « [An association] may be effective for its
purposes, but that will depend on the conduct of the members individually, upon their ability and
willingness to honour the obligations they may have undertaken [...] »

30'S. Wertheim, 2012, The League of Nations: a retreal from international law?

31 J. W. Ashe, R. Van Lieropb, and A. Cherian, 1999. ‘The role of the Alliance of Small Island States
(AOSIS) in the negotiation of the United Nations Framework Convention on Climate Change
(UNFclimate changeC)’, 23, Natural Resources Forum (1999), page 210

32 Article 73 and 76 UN Charter



change and with comparable levels of development.3? Their cooperation gave them more
weight within the UN and with the international community. It can be argued that the PIS
alone would not have a strong influence within the UN if they did not join forces to create a
group with likeminded States facing climate change.3* They were able to agree on their
argumentation and place themselves as victims of climate change and particularly vulnerable,
putting moral pressure on developed States responsible for the most greenhouse gas
emissions.?>

The strategy to draw the UN’s attention adopted by the PIS differs from the Inuit petition filing
at the Inter-American Commission on Human Rights.36 There are various techniques to be
used, but the most commonly used in the international community is that of structural
leadership strategies which the AOSIS is lacking.3” Hence their difficulties to make their
discourse widely heard, in addition to being historically magernalised.?® Leverage in terms of
negotiations pointed out are the coalition with different States and scientific institutes; the use
of diplomatic and negotiation initiatives, tactics, and skills;*? arguments founded on sciences,
and based on domestic politics and practices to prove the ambition, legitimacy, and
implementation levels.*? This increases the legitimacy and leverage of such States, also in

33 J. W. Ashe, R. Van Lieropb, and A. Cherian, 1999. “The role of the Alliance of Small Island States
(AOSIS) in the negotiation of the United Nations Framework Convention on Climate Change

(UNFclimate changeC)’, 23, Natural Resources Forum (1999), page 210

3t J. W. Ashe, R. Van Lieropb, and A. Cherian, 1999. “The role of the Alliance of Small Island States
(AOSIS) in the negotiation of the United Nations Framework Convention on Climate Change

(UNFclimate changeC)’, 23, Natural Resources Forum (1999), page 212

35 J. W. Ashe, R. Van Lieropb, and A. Cherian, 1999. “The role of the Alliance of Small Island States
(AOSIS) in the negotiation of the United Nations Framework Convention on Climate Change
(UNFclimate changeC)’, 23, Natural Resources Forum (1999), page 219; and T. Ourbak and A. K.
Magnan, “The Paris Agreement and climate change negotiations: Small Islands, big players’, 18
Regional Environmental Change, (2017), page 2204

36 Petition to the Inter-American Commission on Human Rights Seeking Relief from Violations
Resulting from Global Warming Caused by Acts and Omissions of the United States (Dec. 7, 2005),
availableat http://www.inuitcircumpolar.com/files/ uploads/iclimate change-

files/ FINALPetitionlclimate change.pdf. The petition was filed by Sheila Watt-Cloutier, the chair of
the Inuit Circumpolar Conference, on behalf of herself, sixty-two other named Inuit, and "all Inuit of
the arctic regions of the United States and Canada who have been affected by the impacts of climate
change described in this petition." Id. at 1.

37 I. de Agueda Coorneloup and A. P. J. Mol, 'Small island developing States and international climate
change negotiations: the power of moral « leadership »’, International Environmental Agreements (2013),
page 284

38 J. W. Ashe, R. Van Lieropb, and A. Cherian, “The role of the Alliance of Small Island States
(AOSIS) in the negotiation of the United Nations Framework Convention on Climate Change
(UNFclimate changeC)’, 23, Natural Resources Forum (1999), pages 209220

39 I. de Agueda Coorneloup and A. P. J. Mol, 'Small island developing States and international climate
change negotiations: the power of moral « leadership »’, International Environmental Agreements (2013),
page 285

10 M. Andersson, and A. P. J. Mol, “The Netherlands in the UNFclimate changeC process—

Leadership between ambition and reality "2(1) International Environmental Agreements: Politics, Law and
Economics (2002), pages 4968



gathering UN Member States under their argumentation in the Copenhagen Agreement
negotiation for example.*!

Thereafter, the strategy has been to get bodies to make reports on climate change as supported
by the organised States and the developed States, such as the Federated States of Micronesia
putting forward a proposal in 2018 for the inclusion of a topic on the Long-Term Programs of
work of the International Law Commission (ILC) entitled « Legal Implication of Sea-Level
Rise »*2 which was used by the ILC.*3 The PIS also put a Declaration** for the OHCHR to
draft a report on the link between climate change and human rights.*> It did so through the
Human Rights Council,*® an effective strategy of the AOSIS within the UN being to go through
an organ of the UN to gather more influence, and eventually obtain the drafting of a binding
Convention addressing climate change and PIS concerns.*” John Knox analysed*® that the
Report noted that even if the international human rights treaties did not formally recognise the
right to a safe and healthy environment, their monitoring bodies « the intrinsic link between
the environment and the realization of a range of human rights ».49

Furthermore, since various organs may address climate change, PIS have strived to push for
these organs to make reports and resolutions to influence the UN as a whole.?? This lead to the
drafting of the United Nations Framework Convention on Climate Change, in which the
AOSIS developed their concerns and succeeded in having them incorporated in the legally
binding Convention.’! They managed to integrate 10 of their 12 objectives, mainly to address

#11. de Agueda Corneloup and A. P. J. Mol, 'Small island developing States and international climate
change negotiations: the power of moral « leadership »’, International Environmental Agreements (2013),
page 287

12 Document ILC(LXX)/LT/INFORMAL/1 of 31 January 2018

43 International Law Commission on Sea Level Rise Annex B, A/73/10 Report of the International
Law Commission Seventieth session (30 April—1 June and 2 July—10 August 2018)

# Male' Declaration on the Human Dimension of Global Climate Change, Nov. 14, 2007

4 OHCHR, Report of the Office of the United Nations High Commissioner for Human Rights on
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climate change, encourage more cooperation, ensure the precautionary principle, oblige
environmental impact assessment, recognise the concerning situation of PIS, and ensure their
Member States interest.’? It sparked an evolution in the approach of climate change and
environmental law within the UN. This 1s also the case in the UN approach to the environment
in general, such as in its peace operation, daily functioning, but more importantly in its
subsequent legal documents and policies, acknowledging the threat that climate change poses.33

II. Triggers for evolution
A. Grave crisis

As analysed in the previous part of this paper, UN bodies may evolve in their practice to address
climate change and be at the origin of a legally binding convention on climate change, following
the spark in the political will by the PIS. This part will analyse triggers for evolution in the UN
from the grave crisis to the failures to function.

The UN Charter was made difficult to amend to protect the stability of the international legal
world order. However, in case a grave crisis threatens it, the UN ought to evolve and adapt to
modern times. In the past, there are various examples in which in the face of a grave crisis the
UN was led to evolve. For such purpose, the UN Charter was interpreted as a living instrument
capable of evolution. A prime example of this is peace operations and their different forms,
even though they were never explicitly mentioned in the UN Charter.>*

As recognised by the UNGA « climate change is one of the greatest challenges of our time »°°
in one resolution as well as the Declaration SAMOA Pathway taken by the UNGA in
Resolution 69/15.5 The UNGA in that resolution « [emphasised] that adaptation to climate
change represents an immediate and urgent global priority ».°” This recognition was initiated

(UNFclimate changeC)’, 23, Natural Resources Forum (1999), page 209: The Member States of the
AOSIS have suclimate changeeeded in their efforts to « develop a specific negotiating agenda
addressing areas which are of overriding concern to them and suclimate changeeeded in having those
concerns incorporated in a legally binding Convention of historic importance ».

52 J. W. Ashe, R. Van Lieropb, and A. Cherian, “The role of the Alliance of Small Island States
(AOSIS) in the negotiation of the United Nations Framework Convention on Climate Change
(UNFclimate changeC)’, 23, Natural Resources Forum (1999), page 219

53 United Nations Five-year review of the Mauritius strategy for the further implementation of the
programme of action for the sustainable development of small island developing States (2010): The
UN acknowledged that climate change was a question of: “the very physical survival of some island

developing states”

The UNFCCC was followed by several Conference of the Parties (COP), such as the 21st COP which
saw the drafting of the Paris Agreement (2015)

54 United Nations Security Council Resolution 2147 (2014) on MONUSCO; United Nations Security
Council Resolution 1244 (1999) on Kosovo and United Nations Security Council Resolution 1272
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35 United Nations General Assembly Resolution 68/288 (2012), The Future We Want, §190
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57 United Nations General Assembly Resolution 68/288 (2012), The Future We Want, §190 and
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by the United Nations Framework Convention on Climate Change under the influence of the
various 1sland States. The recognition of this grave crisis and the call for climate change
adaptation by the UNGA globally is an influential strong stance. It is one of the steps demanded
by PIS towards legally binding obligations of climate change adaptation, international
cooperation and mechanisms.

The small island nations can influence the UN by calling upon it to help in the appropriate
ways to adapt to climate change, to address and integrate their priority into the UN’s strategic
and work plan,®® and fund climate change adaptation of small island developing States.’® They
also call for different bodies commitment to addressing climate change in various areas such as
the Secretary General, United Nations Department of Economic and Social Affairs (UN
DESA), the Office of the High Representative for the Least Developed Countries, Landlocked
Developing Countries and Small Island Developing States (OHRLLS).%0 It is important to note
that these PIS were able to broaden the scope of the issue of climate change so that different
organs could take this issue up as within the scope of their prerogatives, such as the UNSC,5!
the UNGA,%? the UNCHR,% and OHCHR.%* These have also been tremendously influential
within the UN system to bring about change and for each body to put forward their approach
and recommendation for climate change. SIDS were influential in defining climate change as
an international peace and security issue and linking climate change with human rights.5
Hence, it was argued that AOSIS, « relative to their size, [had] a disproportionate influence on
the climate change regime ».5¢ This influence may be explained by the policy of one State
equalling one vote, the UN practice allows for small States to have broad influence despite their
lesser weight economically and earlier stage of development.5”

However, no matter how influential States may be, as the ICJ recognised it 1s better for the
Organisation to take action.®® Thus encouraging Member States to push UN bodies to take
action, especially since SIDS were not successful in all their demands, especially in the face of

38 Mid-Term Review of the SAMOA Pathway High Level Political Declaration, page 8 §a
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page 291
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developed States which do not wish to be held liable for their greenhouse gas emissions, in
getting significant grants,’? or in agreeing on the goal of -1,5°C warning by the end of the
century compared to pre-industrial levels for greenhouse gas.”!

UN bodies have taken the issues as their own such as the Committee on the Elimination of
Discrimination against Women (CEDAW).7? Later on, the Human Rights Council made a
report on an issue closely related to climate change, linking human rights and States
obligations,’® even going as far as arguing for a UNGA Resolution recognising the right to a
healthy environment,’* and calling on States cooperation.”> Furthermore, all further OHCHR
Reports mention climate change and the role of the PIS.

B. Failure to function

Another reason for the UN to evolve is when the law in force or the practices are not effective,
nor functioning well to address a situation such as climate change. When a situation does not
function properly to respect the objectives of the UN Charter, there ought to be an evolution
as argued by the Small Island States to have international cooperation and calling for the UN
to effectively act. The aim of the PIS to have the UN change and evolve is for it to address
climate change, allocate funds and mechanisms, encourage international cooperation, and for
UN bodies to take into consideration climate change.

A prime example that also concerns PIS is the trusteeship system,’® which was rendered
obsolete with time and its inadequacy, such as following the Declaration on the granting of
independence to colonial countries and peoples, /7 which enunciates the right to self-
determination. The evolution of the UN was necessary, even if the trusteeship system was in

69 Another goal of the AOSIS was the recognition of loss and damage in the Paris Agreement, which

was included in article 8. However, paragraph 51 of decision 1/CP. 21 makes clear that: « the Article
8 of the Agreement does not involve or provide a basis for any liability or compensation » Paragraph
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70T, Ourbak and A. K. Magnan, “The Paris Agreement and climate change negotiations: Small
Islands, big players’, 18 Regional Environmental Change, (2017), page 2203
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72 Committee on the Elimination of Discrimination against Women General Recommendation No. 37
(2018) on the gender-related dimensions of disaster risk reduction in the context of climate change
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Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe, clear, healthy
and sustainable environment
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the UN Charter, it was not functioning in adequacy with the times. Thereafter, the organisation
needs to be in the capacity to evolve, to not follow strictly its constitutive document when a
mechanism does not work. In obtaining their economic social political independence and
pursuing their development, PIS could argue that following the trusteeship system which did
not function, and their little greenhouse gas emissions, they could be entitled to require from
the UN to push for international cooperation and assistance to PIS.

This poses the question of how the UN evolves with human rights, as seen before climate
change and human rights are linked and the UN is evolving through time to address climate
change.’”® Since the UN has broad and State-like functions,” « the question of whether the
United Nations is required to abide by basic human rights standards has become more
pressing. »%0 In the 1993 Vienna Declaration, it was acknowledged that the UN activities
should promote and protect human rights and they should be financed with increased
resources.®! Even if the national governments are the primary responsible for the protection of
human rights, the UN activities strive to protect human rights and ensure the resources for that
purpose. A report of the United Nations Secretary General addressed the question of human
rights and climate change stating that « 26. [...] The United Nations supports the development
of a holistic sustainable human development agenda that addresses the challenges related to
inclusive growth, social protection and the environment. In such an agenda, the rule of law
must play a critical role in ensuring equal protection and access to opportunities. »%2 This
statement may be understood as a reflection on the UN having a broad approach to human
rights and taking into consideration the environment. It is an evolution compared to the
previous interpretation of human rights in relation to climate change. The UN was able to
conclude that as in the past when a mechanism did not function, there needed an evolution. In
the present case, that evolution is through addressing climate change as per the initiative of

PIS.
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Conclusion

It is important to note that change and evolution of the UN are triggered and occur through
legal disposition and practice. Through legal disposition, such as the drafting and the
implementation of the United Nations Framework Convention on Climate Change and its
subsequent document acknowledging the role of the international community, and the UN
being at the forefront of the climate change adaptation through this Convention. It is to be
noted that the legal change through the amendment of the UN Charter is not a path advisable
as 1t 1s arduous. However, the evolution of the UN may occur through practice as the UN
Charter is reinterpreted and the UN bodies take the issue of climate change as their own,
following the initiative of PIS.

It may be questioned whether this is for the sake of appearances and no real change is taking
place. However, one may look at the presidency of the UNGA, which is a representative of a
small island state,?3 and see how the role of these States have evolved throughout history and
the evolution of the UN. The PIS used to be placed under the trusteeship system and have little
say 1n negotiation, with time they have sparked political will for evolution in the UN to address
climate change and take into consideration the vulnerable situation of PIS.
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Protection of the Intellectual Property Rights of
Indigenous Peoples

Francesca Akiki

Abstract

The wntellectual property rights of indigenous peoples often seem to be unclear. This paper aims to clarify the
international approach to the rights of indigenous peoples. The research question ts what are the problems that
indigenous peoples face regarding the protection of intellectual property rights and how could these problems be
solved. Thus research will introduce the international approach on the intellectual property rights of indiganous
peoples and landmark cases. The paper has a brief discussion of the indigenous people as a whole and additionally
Jfocus on the Sami people living in Finland. The protection of the intellectual property rights of the Sdmi people in
Finland and the challenges that have arised from the will be addressed. One of the main issues s that indigenous
peoples, in this case the Sdmu people, lack adequate protection of thewr intellectual property. Therefore, possible
remedies _for amending this issue will be analyzed to fix the issue of not having adequate legal protection.

Introduction

Itis well known that generally intellectual property rights are protected but one of the problems
that emerge from different intellectual property rights is free-riders. 8% From the legal
perspective, intellectual property comprises the protection of the rights that are legally granted
in relation to creations, such as artistic works, symbols, and inventions.?® Intellectual property
includes patents, copyright, trademarks, and trade secrets. Furthermore, indigenous people
face problems and breaches regarding intellectual property rights as well. However, these
breaches differ from usual breaches of intellectual property rights, since in this case the breach
1s targeted at a group of people. Meaning that a certain property is collectively owned. The
intellectual property and in general the traditional and artistic cultural expressions (T'CE) of
indigenous people comprise the information, practices, beliefs, and philosophy that are
distinctive to every indigenous culture.?® Additionally, TCE may comprise expressions such as
designs, art, symbols, handicrafts, and names.?” The intellectual property rights of indigenous
people have been internationally recognized and protected; however, several indigenous people
are not able to exercise the rights that they have been granted.®® The art and sacred materials
of indigenous people are used without the consent of the indigenous person or people.?? The

8¢ P. Drahos, Intellectual Property, Indigenous People and their Knowledge, Gambridge University Press
(2014), p 6.

85 Karanja, “The Legitimacy of Indigenous Intellectual Property Rights 'claims’, 1 Strathmore Law
Review (2016), p 165.

86 Leaflet No. 12: WIPO and Indigenous Peoples, p 1.

87 Karanja, “The Legitimacy of Indigenous Intellectual Property Rights 'claims’, 1 Strathmore Law
Review (2016), p 170.

88 Leaflet No. 12: WIPO and Indigenous Peoples, p 1.

89 Ihid



removal of traditional knowledge from an indigenous community, that has been a part of an
indigenous community for years, results in the indigenous community losing control over the
utilization of that knowledge.?

This research paper will examine the intellectual property rights of indigenous people. The
research question is: what are the problems that indigenous peoples face regarding the
protection of intellectual property rights and how could these problems be solved. This paper
will briefly discuss indigenous people as a whole and focus on the Sami people living in Finland.
International legal instruments, books, journal articles, legal cases and websites will be used to
examine these questions and answer them. The research methodology comprises the analysis
of the different sources used in the light of the research question.

I. International approach and landmarks cases
Solely two international laws will be discussed in this chapter, including two landmark cases.
1. The United Nations Declaration on the Rights of Indigenous Peoples

The United Nations Declaration on the Rights of Indigenous Peoples briefly touches on the
intellectual property rights of indigenous people. Indigenous people shall have the possibility
for redress regarding intellectual property rights “...that have been taken without their free,
prior, and informed consent or in violation of their laws, traditions and customs™! and “...the
right to maintain, control, protect and develop their intellectual property over such cultural
heritage, traditional knowledge, and traditional cultural expressions”.?> This is an important
article because it clearly lays down what the intellectual property rights of indigenous people
are and that they include cultural heritage, traditional knowledge, and traditional cultural
expressions. What is also beneficial is that this article stresses the importance of consent and
states the different types of consent that in this case is free, prior, and informed consent.

2. Convention Establishing the World Intellectual Property Organization

It is onerous not to recognize the absence of the definition of the intellectual property rights of
indigenous people in international conventions such as the Convention Establishing the World
Intellectual Property Organization (WIPO).?? This can be easily viewed as a problem regarding
the fact that indigenous people lack general protection and therefore, this solely makes the
situation worse.

3. Protecting aboriginal art

90 Ihid
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It1is good to bring about the famous case of Milpurrurru and Others v Indofurn Pty Ltd which
deals with the legal protection of Aboriginal art.”* It was significant that in this case the Court
by acknowledging the notion of cultural harm and awarding damages instituted an example
for the future regarding the cultural aspect of the harm that indigenous communities
experience.” This factor makes this case stand out since the cultural aspect can easily be
forgotten especially by the people who do not belong to an indigenous community. As seen
from the size of this problem regarding the indigenous communities, the importance of the
cultural aspect is not solely forgotten but often the existence of it is not even known. It may
even be hard to realize the significance of the cultural aspect if one does not have experience
from being a part of an indigenous community and having an indigenous culture in such a
strong and visible role in one’s life. This is something that would be hard to fix without focusing
on educating people and spreading information about indigenous cultures. Primarily, people
should be familiarized with indigenous cultures and customs. Refering back to the case of
Milpurrurru, Von Doussa J, the presiding trial judge, brought up that “under copyright law

damages can only be awarded as the ‘pirating ’causes a loss to the copyright owner resulting
from infringement of copyright. Nevertheless, in the cultural environment of the artists the
infringement of those rights has, or is likely to have, far-reaching effects on the copyright owner.
Anger and distress suffered by those around the copyright owner constitute part of that person’s
injury and suffering.”?¢ Here, Von Doussa J brings up the fact that the infringement in a
cultural environment can possibly affect the copyright owner in a more drastic manner
compared to infringements that do not take place in a cultural environment. It is important
that he adds that the anger and distress that the ones around the copyright owner go through
shall also be viewed as a fragment of the injury and suffering experienced by the person in
question.

4. Protection of the original versions of songs

Another noteworthy case is the Mbube case concerning a song called ‘Mbube 'that was written
in Zulu and which was later translated into English and reworked and used for example in the
Disney musical The Lion King without giving recognition to Solomon Linda who initially
recorded the original version of this song.?” The settlement of this case displayed that the
reversionary interest under the Imperial Copyright Act of 1911 can be enforced in all countries
of the former British Empire and not solely by their heirs in South Africa.?
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II. Protection of the intellectual property rights of the Sami People in Finland
and problems arising from 1t

In 2019, Finland received news from the United Nations Human Rights Committee that it had
violated the rights of the Sami people by infringing the right to political participation as an
indigenous community.? Even though this case was about Finland infringing the rights
belonging to the representatives of the Sami Parliament by allowing candidates that the Sami
Parliament had rejected earlier and not about intellectual property rights it foreshadows the
general position that the Sami people have in Finland.!%? One of the most general problems in
Finland regarding the Sami people is that the knowledge of Finnish people regarding the Sami
people and their culture is nearly nonexistent.!?! Finns simply are not familiar with this culture,
which is strange regarding the fact that the Sami people live also in Finland.!9? Jaana
Kanninen, one of the writers who wrote a book about Sami people, states in an interview how
shocked she has been when she learned how little even officials know about the rights of
indigenous people. According to Kanninen, many Finns even in decision-making positions are
not familiar with the collective rights of indigenous people granted by international law.
Additionally, Kanninen and Rantanen’s book “Vastatuuleen” shows how the Sami people are
forced to become Finnish and their rights to keep their culture have not been respected.!%3
Throughout the writing process Kanninen got to learn how important it was to write this book,
to raise more awareness about indigenous people.!10*

1. Lack of intellectual property protection that Sami people face

The Sami people are indigenous people who are spread over four States: Finland, Sweden,
Norway and Russia.!% There is a problem with the protection of intellectual property of the
Sami people. In this research paper the main focus will be on the duodji-handicrafts and the
Sami dresses.!? According to Tuomas Mattila there is a lack of practical examples regarding
the protection of traditional Sami clothing and handicrafts by using copyright.!” There is a
predicament resulting from the lack of using copyright to protect the Sami clothing and
handicrafts.!9 It raises a lot of questions regarding the lack of using copyright and trademark
rights when it comes to the Sami people because as Mattila demonstrates, there is potential to
exploit copyright and trademark rights in this situation.!”® However, there has been an attempt
to use trademark to protect the Sami culture, when the Sami duodji trademark was registered
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in Sweden by the Nordic Saami Council.!!? Even though this is a good attempt the problem
relies in the fact that trademark was never registered in Finland and has, therefore, been used
as an unregistered trademark. However, the Sami duodji association in Finland manages the
use of this trademark. !

2. Human rights aspect of the intellectual property rights of indigenous communities

When discussing the TCEs of indigenous people it is difficult to not come across the human
rights aspect of this issue. Furthermore, it is beneficial to have a wider perspective of the
problems that these breaches entail and what areas they affect. Neglecting the TCEs of
indigenous people dispossesses them from the possible financial benefits but additionally, it
dispossesses them of their dignity that every human is has.!'? Dignity is seen as one of the
fundamental human rights that lays down the core for other human rights.!!3 Therefore, it is
important to note that this is not solely a financial issue but also a breach of fundamental human
rights. As is seen, one breach can lead to other breaches of for example international law. This
strengthens the need to already tackle the problem of breaches of intellectual property rights
before the snowball effect happens and results in a much bigger problem. However, this does
not mean that breaches of intellectual property rights should not be taken seriously and that
they would be viewed as smaller breaches compared to other rights.

What makes this human rights factor even more noteworthy is that indigenous peoples have
constantly received inadequate treatment such as racism, forced assimilation and demolition of
their cultures.!!'* They have also experienced situations where their land and resources have
been robbed from them.!!> Due to this type of treatment indigenous peoples experience the
constant threat of losing their culture and a huge part of their identity.!'® This demonstrates
the real size of the problem and shows how intellectual property rights of indigenous people are
intertwined with other issues, even though human rights are mainly public rights while
intellectual property rights are often private rights.!!” This link between breaches of different
rights reveals the importance of tackling a problem as rapidly as possible to prevent it from
causing breaches in other areas of law.

However, even though breaches in both human rights and intellectual property rights are
linked, they are still distinguished from each other. One of the main differences is that human
rights are ingrained in the human being, while intellectual property rights are ways in which
States aim to bestow inducements for being inventive and creative.!''® The fact that human
rights are ingrained in the human being means that human rights do not have to be acquired,
instead, human beings inherently have human rights for being human. While intellectual
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property rights shall be acquired separately, meaning that intellectual property rights are not
ingrained in the human being in the way human rights are. Another drastic difference is that
human rights belong to each human being and are not temporary compared to intellectual
property rights that tend to be temporary and that can be revoked, licensed, or assigned to
another person.!!?

3. Nordic Sami Agreement

Currently, the legal protection of the intellectual property rights of the Sami people is deficient.
However, a positive fact is that the Finnish Ministry of Justice has drafted a Nordic Sami
Agreement in 2009, which evaluates the Finnish Constitution, other Finnish law, and
international human rights obligations that Finland is a part of.!?0 This draft brings up several
defects regarding the protection of the Sami people for example in the Finnish Constitution
and the Berne Convention for the Protection of Literary and Artistic Works. 12! The
negotiations of this Agreement commenced in 2011 and were concluded in 2016.'22 The draft
was discussed in a meeting that constituted of the Finnish, Swedish and Norwegian ministers
specialized in issues regarding the Sami people and the Sami Parliament.!?? By now it has been
agreed that the Agreement will be signed at the end of Spring in 2021. After this, the States can
start the ratification process of the agreement.!?* It is great to see that this Agreement also aims
to fix the structural problem, that results in different breaches of the rights of the Sami people,
by stating that according to Article 26 (3) of this Agreement the national curricula for schools
shall be done in cooperation with the Sami Parliament.!? Additionally, the curricula shall be
adapted in accordance with the cultural background and needs of the Sami children and young
people.!26 In Finland this does not require any amendments that should be done to the law,
instead, it can be executed within the framework of the current legislation.!?”

This Agreement sounds quite promising, and it can be assumed that it will advance the
intellectual property and other rights of the Sami people, not only in Finland but also in Norway
and Sweden. It is likely that the hopes are high for this Agreement to visibly advance the overall
rights of the Sami people. Therefore, it is important that the implementation of this Agreement
1s done carefully to avoid any possible mistakes. That effect and possible benefits of this
Agreement will be revealed in the future. A tremendous advantage is that this Agreement is not
solely for the Sami people in Finland but also in Norway and Sweden.
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III. Possible remedies for the future regarding Sami People and indigenous
peoples as a whole

As seen from the cases presented in this paper, it can be noted that the rights of indigenous
people are not taken into close consideration and the problem of copying or using the works of
indigenous people is not seen as a breach in the eyes of an individual. As was explored, there 1s
a possibility to use already existing methods, such as copyright and trademark protection while
protecting the intellectual property rights of indigenous communities. Furthermore, there is the
possibility to explore other options as well. Before other options are explored it is vital to explore
some of the possible reasons that have led to neglecting the protection of the intellectual
property rights of indigenous communities. The reason for individuals not seeing a breach in
copying or using the works of indigenous people without permission may also purely be a result
of the lack of knowledge of the intellectual property rights of indigenous people. It is most
probable that this issue has several causes and therefore it is relevant to explore the different
possible reasons resulting in this issue.

1. Alternative trademark regarding the Sami duodji trademark

There has been a recommendation of having an alternative trademark that could be aligned
with the Sami duodji trademark.!?® This new alternative trademark would generally show the
Sami origin, leaving the Sami duodji trademark to specify that not only is the product Sami but
additionally it adheres to the rules of traditional duodji.!?? This would be beneficial in
advancing the Sami origin, if it is to be adopted in the future. However, there has been
discussion that the sole registration of a trademark would not be able to provide the needed
amount of protection.'3 Additionally, it is challenging to manage and defend the Sami duod;ji
trademark when a cohesive structure is lacking.!3! Even the Sami Parliament has brought up
that the protection that the trademark provides is not enough in relation to copied products

and further stated that the Sami duodji trademark “cannot in an adequate manner protect Sami
handicrafts or Sami culture from economic exploitation”.!3? There is also a challenge to make
sure that consumers know how to recognize the mark to be able to choose the authentic
product, specifically in the area of tourism.'33 It can be noted that even the question of an
alternative trademark is not a clear and perfect solution due to multiple aspects that need to be
taken into account when looking for a suitable solution. However, it is beneficial that the
alternative trademark would still display the Sami origin, since as stated it would advance the
Sami origin and it would make the Sami origin more known and people more aware of it.
Furthermore, despite there being Sami people in Finland, still, the majority is not familiar with
the Sami origin and culture.
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2. Protecting Sami rights through copyright and trademark rights

Since copyright and trademark rights are used to protect intellectual property rights, it is
natural to explore those possibilities in this case as well and find out whether they could be used
to protect TCEs. For traditional Sami clothing and duodji handicrafts to enjoy copyright
protection they must be regarded as works of art and they must be independent and original.!3*
Therefore, if it is seen that the Sami clothing and the duodji handicrafts fulfil these criteria,
then copyright protection would be a suitable way to protect TCEs and in this case especially
the TCEs of the Sami people.!3> Nevertheless, a possible problem that may be encountered is
that the standards the handicrafts should fulfil are relatively excessive.!3¢ However, a positive
factor, in this case, 1s that the duodji handicrafts are constantly seen as aesthetically more
valuable, which makes it more likely to see them as art and not solely as generic handicrafts.!3’

Trademark could possibly provide adequate protection for the property of the Sami people.!38
Nevertheless, every option has its downside and the problem regarding trademark is that its
protection is limited to commercial use and neglects the cultural and social aspect that plays an
important role in the traditional Sami clothing.!3? A trademark does not protect the traditional
Sami clothing that is not used in a commercial manner and solely registering a trademark does
not itself prevent the unauthorized use of the item in question, in this case, the traditional Sami
clothing.!40

The gaps that both the copyright and trademark protection leave behind are quite problematic,
since it adds to the different issues that need to be taken into consideration when trying to
protect intellectual property and especially when aiming to protect TCEs. Trademark offers
protection from violations in commercial use but the problem that arises is that the application
of trademark has vital resources that are needed for the trademark protection to function
properly, where solely lodging in an application for trademark protection is not enough.!*! The
requirements for using trademark would include a preparatory inspection to observe how
trademark protection would work in a community.!*> Whether it would fulfil the required
needs of the community and what would the possible social influence be.!*3 However, there is
never a perfect solution that would not have any downsides to it. On the other hand, when
observing both options as a whole, it can be seen that both copyright and trademark offer
adequate protection and it is very beneficial that both can possibly be used to protect the
intellectual property rights of indigenous people. Due to the lack of protection of the intellectual
property rights of indigenous communities, copyright and trademark protection have not been
studied in much detail nor is there a lot of experience of their use. Therefore, it is challenging
to say how much and how high-quality protection copyright and trademark would provide for
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indigenous communities and especially in this case for the Sami people. Even though these
possibilities may sound practical, it is important to be cautious and to be prepared that there
are possible risks that may emerge.!** Mattila brings up an important aspect that Miranda

Forsyth has brought up and states that “the application of “ownership” to traditional contexts

and the centering of “ownership” to certain party — who are supported by the government and
law — could be problematic for traditional regulatory systems such as customary rules and
practices and questions concerning ownership should first be determined within the
community”, 143

3. Increasing knowledge

It might not be that clear what the rights of indigenous people are and, in this case, specifically
the intellectual property rights of indigenous people and what they encompass. It could be the
case that many are not even aware that the works in question belong to an indigenous group
of people and therefore, do not take into consideration the intellectual property rights that are
involved. A good example of this is the Sami people. As Kanninen stated in her interview that
the knowledge that Finns have of the Sami people is extremely minimal. Therefore, it is very
likely that one of the biggest issues is that people are just unaware of the rights that in this case,
the Sami people possess.!* Consequently, the rights of indigenous groups of people should be
brought up more, as Kukka Rantanen and Jaana Kanninen aimed to do in their book
“Vatstatuuleen” which deals with the Sami people.!*” Having more conversations regarding
the intellectual property rights of intellectual peoples would also help the indigenous
communities to know about their rights because not all intellectual property rights
infringements are even identified because the indigenous people might not be aware of the
rights that they have. On the other hand, it is also problematic that the indigenous communities
themselves should constantly keep an eye on possible infringements of their intellectual
property rights. On the positive side, indigenous people are becoming more aware of their
rights in general, including rights provided by international law, which will help in reducing
possible infringements also regarding the intellectual property rights of indigenous
communities.!*® Additionally, the earlier mentioned Nordic Sami Agreement is predicted to
increase the knowledge on the Sami people by tackling the school curricula.

3.1 International level

One of the problems is the lack of mentioning indigenous people in the first place, as seen from
WIPO that was discussed earlier. Since the intellectual property rights of indigenous peoples
differ from general intellectual property rights, it would make sense to mention them separately
and to clearly lay down the intellectual property rights of indigenous communities for
indigenous people to be aware of their rights and for others to be aware of the intellectual
property rights of indigenous communities.
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4. Actions of States

To achieve better international protection one aspect that could be focused on is being more
critical of States ’actions, referring also to the case of Finland regarding the violation of the
rights of the Sami people living in Finland that the UN Human Rights Committee raised. It is
easier for States to continue committing the same breaches if they are not publicly notified
about 1t, since that adds more pressure for the States to take a closer look at their own actions
and rectify their actions. Often the problem is not caused by one single act, but it is rather a
structural problem. This is seen expressly in this case regarding Finland and the Sami people,
due to the lack of overall protection and knowledge of the Sami people.

Conclusion

In conclusion, according to the knowledge that has been collected for this paper, it can be
concluded that the knowledge of indigenous peoples, their culture and their rights are extremely
minimal, even in Finland regarding the Sami people and their culture. When it comes to the
Sami people, steps in the right direction have been taken and it is left for time to tell whether
these steps that have been taken are enough.

There is still improvement that needs to be done at the international level to ensure that similar
breaches do not keep on repeating themselves. To ensure a better protection for all indigenous
communities, the rights of indigenous peoples must be paid more attention to and changes must
be done, for example by increasing knowledge and paying close attention to the actions of
States as brought up in this paper. It takes time to conduct such changes, implement them and
see the results. These are changes that need to be done to ensure that previous mistakes are not
repeated.
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Regulation of legal age for becoming a soldier:
Problematic issues regarding child soldiers

Elkhan Heydarli

Abstract

As a vulnerable group, the protection of children and their rights was at the centre of attention during the last
century. The adoption of the United Nations Convention on the Rights of the Child (the UNCRC') in 1989

was a huge leap forward in the history of children protection. At the regional level, there also were developments
with the African Charter on the Rights and Welfare of the Child and the European Convention on the Exercise

of the Chuldren's Rights. One of the major issues concerning the protection of the children is their participation in
armed conflicts. Such involvement can vary from duties in combat, organizational and support functions to
domestic and sexual services. The article will analyze the problems concerning child soldiers from the perspective
of regulation of age for recruttment of children focusing on international documents, critically examining them,
and will exchange the points of view on how international instruments criminalized the recruitment of children as
a way of protection of children.

Introduction

Children are the most important part of every community. They are not only members of the
next generation, but also play an essential role in the formation of the future of the society.
Investing in them for a better prospect by means of education and culture is now a vital goal of
every State. International community tried to achieve the protection of children through
several international instruments, but the problems emerging in the field did not stop, and today
still remains an unsettled issue. Despite strong language of treaties and conventions,'*? the issue
of child soldiers was one of the worrying problems of the field of the child rights. According to
the United Nations Children’s Fund (‘UNICEF’), there are approximately 300,000 child
soldiers in the world involved in conflicts in more than 30 countries today.!>" In her latest
report, Special Representative of the Secretary-General for Children and Armed Conflict
stressed her concerns for the scale and severity of grave violations because of the participation
of children in armed conflicts.!®! There can be many reasons resulting in the joining of children
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to armed forces and groups. Children can participate in armed conflicts voluntarily or after
forceful recruitment. The reasons for voluntary involvement can vary from the culture of
violence, the need for food, revenge for the death of family members or for national liberation.
Lee classifies mainly three motives for it; being the fight for justice, socio-economic grievances
and benefitting from military recruitment.!>? Girls being subject at a higher degree, all child
soldiers are susceptible to sexual exploitation in armed groups facing a risk of contracting
sexually transmitted diseases.!53 Bearing in mind the horrific situation, the United Nations
General Assembly created the mandate of the Special Representative for Children and Armed
Conflict (‘the Special Representative’) in December of 1996 for bolstering international
cooperation for the protection of children affected from the armed conflicts.!>* Regarding
international documents that concern the issue, the main source of International Humanitarian
Law (THL’), Geneva Conventions of 1949 (‘Geneva Conventions’) do not provide any specific
provisions on child soldiers, although touches upon the issue of special protection of children.
The Fourth Geneva Convention in its 17 provisions touches upon the matter of safety of
children and identifies four different age groups, namely seven, twelve, fifteen and eighteen
(eighteen being for the provision of the death penalty).!> However, Additional Protocol I
(‘Protocol I') and II (‘Protocol IT’) of 1977 to the Geneva Conventions included special norms
about child soldiers, requiring Contracting Parties not to recruit children below 15 years of age
with Articles 77156 and 4,57 respectively. Subsequent international agreements and principles,
discussed below in Part 1, also dealt with the matter, each having its own positive elements, but
also lacking some points that affect the safeguards of children.

1. International instruments on the age of child soldiers: 15 or 18?

Firstly, it is worth mentioning that setting standards for the minimum age for child soldiers is
essential, especially on the background of the present warfare, where there is an increasing
number of child soldiers in non-international armed conflicts. Even in the 17th century, there
was a custom in Europe establishing that children under 12 should be kept out of conflict
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areas.!?® It was a topic of heated debates among scholars and in international organizations.
For instance, Kuper argued that there should be special norms regulating the age criterion for
direct and indirect participation of children as they are a vulnerable group.!5?

The examination of current international agreements shows that they are very controversial on
the regulation of the legal age for the involvement of children in armed conflicts. As mentioned
above, Additional Protocols brought the concept of 15 as a minimum age for participation.
Nevertheless, it had many disadvantages. Although Article 77 of Protocol I stressed that
children are entitled to special protection and gave priority to the recruitment of older children
if this is necessary, and asked Contracting Parties to take just ‘feasible measures 'in order to
prohibit the direct participation of children under the age of 15 in armed conflicts.!®" The
language of the Article is very contentious. Firstly, in the view of the author, accepting that a
person is a child below 18, nevertheless, allowing his or her participation at the age of 15 is
appalling. Secondly, the notion of ‘feasible measures is problematic, as it does not require
States any specific action, and therefore, leaves it to their appreciation.!6! Moreover, the use of
the term ‘direct participation ’'signals that indirect participation is acceptable which is

challenging. As there is no definite answer to what precise act constitutes ‘direct participation ’
agreed by all States, it can produce disputing positions. For instance, it can be the case that
children work in mines that financially support the very existence of State armed forces through
its resources that directly causes harm providing some specific goods for military activity and
its destruction will give definite military advantage to one of the parties to the conflict. Then
children are placed in extremely dangerous situation as they can be targeted assuming they are
directly taking part in hostilities because of the nexus between their activity and survival of
belligerent army.!6? Interestingly, Additional Protocol II in its Article 4 uses the same language
with Additional Protocol I with one difference. It prohibits both types of participation, whether

direct or indirect, of children as it just states children are not ‘allowed to take part in hostilities ’
under 15 years of age.!63

The legal age matter became the focus of attention again when the Working Group drafted the
UNCRUC. Being ‘a landmark in the struggle for children 'in the words of Hammarberg!6* and
the international human rights treaty that is ratified more than any other in history,'% it is a
complete disappointment when it comes to Articles on the participation of children in armed
conflicts. Initially trying to establish the minimum age as 18, Article 38 of the final version of
the UNCRC ended up with 15, despite some countries like Spain, Netherlands, Colombia and
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Uruguay stating their disagreement with such an early age.!% The Article also copied the
language of Protocol I on direct participation and feasible measures. While the first Article of
the UNCRUC recognizes that any person under 18 years of age is deemed to be a child, and
then accepting that children between 15 and 18 can take part in dangerous armed conflicts,
somehow creates cognitive dissonance. According to Cantwell, there is a frustratingly ridiculous
story behind it; the Chair of the Working Group was under a time constraint to catch his flight,
wanted to summarize the discussion and just decided that consensus on minimum denominator
was agreed as 15.167 The non-existence of any norm on the derogation clause makes the
situation more unclear, although the Committee on the Rights of the Child (‘the Committee’)
provided in its Report that there is no derogation from the general principles set out in Articles
2-to 4.168 This can be interpreted in two ways. The first one is that as it is not prohibited at all
under the UNCRC and the Committee’s Report, States can submit a derogation notification
and recruit children even below 15. However, the second interpretation can be that no
derogation from this norm is allowed in times of emergency, since it will be contrary to the
spirit of the UNCRC. Argument in favor of this position would be that first of all, the
Committee’s Report only gives texamples of general principles with Articles 2- to 4. Then, the
prohibition of recruitment of children below 15 is the norm of the treaty and customary
International Humanitarian Law as there is no opposing State practice.!6? Lastly, Article 38,
in essence, prohibits direct participation in hostilities, which is already an extraordinary
situation. Therefore, it would be a ‘double derogation ’and undermine the achievement of the
objectives of the UNCRC, if it was acceptable.

Nonetheless, the UNCRC has its positive elements. To begin with, Article 39 covering the
rehabilitation of children obliges States to take all steps for the social reintegration of children
who suffered as a result of armed conflict and their physical and psychological recovery.!70
Furthermore, it pronounces in Article 41 that States Parties can have more conducive norms
than instituted by the UNCRC which means despite the minimum age of 15, the denominator
can be higher in national legislations.!7!

There were shortcomings of the UNCRC on the age point and something had to be done.
Therefore, international human rights and humanitarian organizations, such as Save the
Children, the International Committee of Red Cross (‘the ICRC’) and UNICEF, took advocacy
actions for changing the situation.!”? As a result of long-lasting dialogues, the Optional Protocol
to the Convention on the Rights of the Child on the Involvement of Children in Armed Conflict
(‘the OPAC’) was adopted which founded the ‘straight-18 "position in the binding document.!”3
In its substantive Articles 1- to 4, the OPAC raised the minimum age level for compulsory
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recruitment to 18, but kept the rest of the detrimental elements stressed above. The new and
positive aspect brought by the OPAC is establishing the requirement towards armed groups
not to recruit children below 18 under any circumstances in Article 4, thus protecting children
in non-international armed conflicts.'’* In order to achieve this goal, States must adopt
domestic legislative frameworks for criminalizing such actions.!”?

Forbidding compulsory recruitment below 18, the OPAC demands States Parties to raise the
age for voluntary recruitment from 15 as currently regulated under the UNCRC.!76 This
means that under Article 3, States are able to recruit soldiers between 16 and 18, if they join
armed forces genuinely voluntarily meeting the preconditions that it must be with the consent
of parents or legal guardians, fully acquainted with his or her military duties and proof of age.!”’
It not only generates the difference between armed groups and State forces, which armed
groups would not favor. Additionally, the last point can be very problematic, as in some
countries, especially in Africa which also has a high rate and history of child soldiers,!”® people
do not have identity cards or birth certificates.!”? Moreover, military schools are exempt from
this rule as they can have children aged between 15 and 18.180 Consequently, all these loopholes
make the accomplishment of the initial goals of the OPAC difficult.

Another international document that is worth mentioning is the Convention No 182 of
International Labor Organization on Worst Forms of Child Labor (‘the Convention’).!8! The
Convention requires States to ‘take immediate and effective measures to secure the prohibition
and elimination of the worst forms of child labor as a matter of urgency’.!82 Within the
framework of the Convention, a child is defined as any person that is under 18 and it classifies
forced recruitment of children in armed conflicts as one of the worst forms.!83 In fact, the
Convention was the first internationally binding document that prohibited compulsory
recruitment of children below 18.

Regarding regional instruments, for the moment the only one that addresses the issue of child
soldiers is the African Charter. In fact, it provides better protection for children than
international mechanisms. In addition to recognizing that every human below 18 is a child, the

African Charter further goes on in its Article 22 that States will take all ‘necessary measures 'so
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that no child directly takes part in hostilities. '®* Here, as noted by Madubuike-Ekwe, the
language is stronger as it asks not for ‘feasible measures 'but for necessary ones. '8

There are other soft-law instruments too that address the protection of child soldiers. Even
though they are non-binding, they are authoritative, standard-setting and they express the
intention of the parties that endorse them which can be useful in future interpretation of
parties ‘activities and agreements. Among such documents are Cape Town Principles and Best

Practices % (‘the Cape Town Principles’) concerning child recruitment in Africa, Maputo
Declaration on the Use of Children as Soldiers,'87 The Paris Commitments to Protect Children

from Unlawful Recruitment or Use by Armed Forces or Armed Groups '8¢ (‘the Paris
Commitments’) and the Paris Principles!®? that are complementary to them, and the European
Union Guidelines on Children and Armed Conflicts.!? Indeed, the Cape Town Principles was
the first international document that gave the definition of ‘child soldier 'as ‘any person under
18 years of age who is part of any kind of regular or irregular armed force or armed group in
any capacity, including but not limited to cooks, porters, messengers and anyone accompanying
such groups, other than family members ’'including girls engaged for sexual and forced

marriage purposes’.'?! Among soft-law instruments, there is a Deed of Commitment under
Geneva Call for Protection of Children from the Effects of Armed Conflict according to which,
non-State armed groups undertake to abide by the norms of International Humanitarian Law
and not to recruit any person under 18 years of age.!9?

The legal age matter still continues to be one of the major problems when it comes to regulating
the situation of child soldiers. Claire Breen emphasizes that in any case, the minimum age level
for participation in armed conflicts set by the international agreements is too low if we pay
attention to anthropological findings.!?? Therefore, there is a need to update the documents in
accordance with the evolving society and its transforming requirements. Especially, taking into
account that current armed conflicts have predominantly non-international character, the
focus must shift to the possible enforcement mechanisms for non-state actors to abide by the
UNCRC and the OPAC as States already have national legislations for enforcement to some
extent.!9*
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2.Criminalization of recruiting children in armed conflicts

We have witnessed atrocities committed throughout the 20th century which also resulted in the
development of both International Humanitarian Law and International Criminal Law.
Enforcement of international legal norms gained solid ground with the foundation of
international criminal tribunals, starting with International Military Tribunals in Nuremberg
and Tokio and continuing with International Criminal Tribunal for former Yugoslavia and for
Rwanda, which prosecuted those who breached them.

For the first time in history, the matter of criminalizing the recruitment of children into armed
conflicts was legislated in the Rome Statute. In its Article 8(2)(b)(xxvi), the Rome Statute

criminalizes ‘Conscripting or enlisting children under the age of fifteen years 'or ‘using them to
participate actively in hostilities 'in case of State armed forces,!?> and armed groups.!?¢ Thus,
addressing both international and non-international armed conflicts. The Statute of the Special
Court for Sierra Leone (‘the SCSL’) also mirrored this language.'9” As a matter of fact, the first

person that was prosecuted before the International Criminal Court (‘the ICC’), using the
Rome Statute, was for the crime of recruiting child soldiers.!9

The Rome Statute followed the language of the UNCRC regarding the legal age issue, setting
it at 15 years. However, there are some differences even in this regard. Unlike the UNCRC
and the OPAC, it used ‘conscripting and enlistment’, but not the ‘recruitment’. While enlisting
means ‘to enroll on a military service list’, conscripting refers to ‘to oblige to military service, to
enlist compulsorily’.!'99 Therefore, it means enlisting captures also voluntary joining to armed
forces or groups. Although Happold argues that the usage of the terms in the UNCRC and the
Rome Statute are similar,?0 it might create a problem in State practices. For example, even
though Azerbaijan has not ratified the Rome Statute, it is a party to the OPAC which allows
recruitment of children only at the age of 18. In case Azerbaijan decides to ratify the Rome
Statute, the problems may arise and there may be a need for respective legislative changes.
According to Article 6 of its Law on Military Duty and Military Service, every male citizen
attaining 15 years of age must go through initial conscription, but the real military service
begins at the age of 18.291 Hence, alleging that these terms have the same meaning can create
controversy and result in the change of legislation.

The Rome Statute is different from the UNCRC and the OPAC also in utilizing the term
‘active ’participation, not ‘direct’. From the point of view of the ICRC, the concept of ‘direct
participation 'emerged as a result of the phrase ‘taking no active part in hostilities ’belonging to
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common Article 3 of Geneva Conventions.??? Additionally, it is suggested by the ICRC that
while the English version of Geneva Conventions of 1949 and Protocol I and II use both

‘direct "and ‘active’, consistent usage of ‘participent directement 'in French signals that they have

the same meaning.??3 The ICRC provides elements of ‘direct participation 'in its authoritative
Guidance as:

1) Such participation must be likely to have a negative effect on military operations or
capacity of a party to a conflict (threshold of harm);

2) There should be direct causal link between it and the harm resulting from it (direct
causation);

3) Specific designation of an act to cause threshold of harm (belligerent nexus).?0*

On the other hand, the Preparatory Committee preceding the Diplomatic Conference in Rome
gave somehow similar, but not the same definition:

“The words "using" and "participate" have been adopted in order to cover both direct
participation in combat and also active participation in military activities linked to combat such
as scouting, spying, sabotage and the use of children as decoys, couriers or at military
checkpoints. It would not cover activities clearly unrelated to the hostilities such as food
deliveries to an airbase or the use of domestic staff in an officer's married accommodation.
However, the use of children in a direct support function such as acting as bearers to take
supplies to the front line, or activities at the front line itself, would be included in the

terminology’.20%

While the scope of this article does not cover the details of the elements of crime, it is worth to
stress that the material elements of the crime (actus reus) captures all militaries, be it national
armed forces, militias and voluntary corps belonging to the party, and as the non-international
armed conflicts are also captured by the Rome Statute,?°¢ armed groups as well. Nevertheless,
problems can emerge since armed groups do not keep official records for enlistment and
conscription. That is why, the Appeals Chamber of the SCSL held in the Prosecutor v Fofana and
Kondewa case that bearing in mind that armed groups are not conventional military
organizations, the enlistment must be understood not only as formal process, but also in
broader context as accepting a child as a member of military unit, including participation in
operations.?"’

Regarding the subjective elements of the crime (mens rea), Elements of Crimes of the Rome
Statute requires that the culprit ‘knew or should have known ’that a recruited person is under
15 years of age.2%8 Some scholars claim that the wording ‘should have known’, which means
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perpetrator negligently recruited a child, collides with the definition of ‘knowledge 'which is
provided by Article 30 of the Rome Statute??” as awareness of the existing circumstance.?!?
Nevertheless, it was not the position taken by the ICC. In Prosecutor v Ratanga and Ngudjolo case,
ICC Pre-Trial Chamber I stated that the negligence standard of ‘should have known '’
encapsulates two elements:

1) The criminal did not have knowledge about the age of the victim when the victim took
part in hostilities;

2) The criminal was short of such knowledge because he or she did not act with due
diligence in the related environment.?!!

The Appeals Chamber of the SCSL came to the same conclusion too, emphasizing that in this

circumstance, ‘due diligence 'means that if there is a doubt regarding the age of a child, the
perpetrator bears incumbent responsibility to ascertain the age.?!?

Despite its shortcomings, the Rome Statute developed a set of norms that criminalized
recruitment of children presenting a step for the prevention of the commission of it and also
prosecution of perpetrators of war crimes, thus protecting children and restoring justice.

3. Conclusion

The involvement of children in armed conflicts urged the international community to adopt
norms that would protect them. Because such participation means that the future of mankind
1s in danger. In the words of Brett and McCallin, the life of a child soldier 1s full of transitions
to an adult soldier, to a former soldier and then dead. Though irrelevant, such an individual
change is a continuous process and has cumulative effects on the society that he or she is part
of.213 The setting rules itself is not enough, their implementation is crucial. The Committee was
consistent in its approach during the State review process pushing them to move forward to the
achievement of ‘straight-18 "for the recruitment of children to armed conflicts in national State
practices. For example, it asked the Netherlands to raise the age level to 18 reconsidering its

policies?!* and urged Belize to set conscription age as 18 instead of 16 in 1999.215> Today both
of the countries ratified the OPAC.216
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Current warfare and ongoing conflicts around the world show that children are engaged in
hostilities despite the criminalization of conscripting or enlisting them by major instruments. In
order to achieve the main goal of keeping children out of armed conflicts, firstly, all States
should abandon the practice of recruitment of persons below 18. Secondly, the process should
embrace armed groups and dialogues must be carried out with them so that respect for
International Humanitarian Law is established. Last, but not least, States should acknowledge
that the best way of handling child soldiers in the aftermath of the conflict is to conduct
rehabilitative activities so that the society and children embrace each other and gradually
progress, except where the violations are gross and children bear utmost responsibility in their
commission?!7.

217 Although Article 38 to 40 of UNCRC and Article 6.3 of OPAC do not specifically mention how
children should be distinguished, but in general terms say that children should go through a
rehabilitative process and according to Article 40 should be penalized if committed a crime.
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Prostitution policies in Romania: Human
Rights issues within neo-abolitionism,
liberalisation and collaborative governance
frameworks

Valeria Gavoaza

Abstract

The issue of prostitution remains a taboo subject in most of the countries around the world. However, the changing
soctal perceptions on the phenomenon in the last decades have contributed to the fact that prostitution is gaining
tmportance on the political and social agenda of States and some international organisations. In the Occident,
debates on prostitution have evolved from an approach that fights against those who sell sexual services to one that
allows  for support and protection of therr human rights, promoting such models as lberalisation,
(neo)abolitionism, or collaborative governance. However, the situation may vary in particular countries such as
Romama, where the current legislation ts seriously deficient in protecting the prostitutes under the International
Human Rights Law, indirectly sustaining their exploitation. Therefore, the present study aims to investigate the
impact of the current legislative model concerming prostitution in Romama_from the perspective of human rights
and gender equality, as well as to anticipate the advantages and disadvantages of a possible future change of its
prostitution policies.

Introduction

At the global level, the emergence of human rights 1s associated with the end of the Second
World War and the adoption of the Universal Declaration of Human Rights by the United
Nations General Assembly in 1948. Nevertheless, it is only after the 1980s, in the context of
increasing inter-ethnic conflicts and cases of genocide and violence against civilians, that
bilateral and multilateral actions to ensure better integration of human rights into development
assistance programs are taking place.?'® As far as gender equality is concerned, in recent years
the European Union (EU) has adopted a range of measures to assist the integration of the
concept of gender mainstreaming into the national policies of the Member States. However, this
area remains within the sphere of supporting competencies at this stage, and the primary responsibility lies on the
Member States. The same applies to the issue of prostitution, where the EU and other
international institutions can speak out in favour of respecting the human rights or access to
social services of prostitutes, but its practical implementation depends largely on the domestic
policies of each country.

However, it is even more complicated for States to decide on a particular framework/policy
for regulating prostitution that can be applied consistently, as there is no specific position
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among international organisations on how prostitution should be addressed to provide
quintessential human rights protection for the sex workers. For example, in August 2015,
Amnesty International adopted a resolution favouring decriminalising all consensual aspects of
sex work while condemning human trafficking and other forms of sexual exploitation and
calling on States to take appropriate measures to prevent sexual exploitation and abuse of
children.?!? This was the first step towards decriminalising prostitutes at the international level,
giving them the status of political subjects with social rights, access to health care, protection,
and other social services. However, the problem is that this approach contradicts the position
adopted at the European level, which calls for the criminalisation of the purchase of sexual
services as the only model that can determine a complete eradication of prostitution.

Comparably, the debates in the literature on prostitution regarding sexual exploitation and its
impact on gender equality 1s shaped around two positions. Some researchers believe that it is
everyone's right to decide what they want to do with their own body, while others, proponents
of the Swedish model (the abolitionist model), believe that voluntary prostitution should not be
encouraged as a legitimate activity because it contravenes fundamental rights including equality
between women and men. In Romania, a step towards changing the approach to prostitution
was taken in 2014, when, with the amendment of the Penal Code, prostitution was no longer
treated as a crime, but started to be punished with a fine. Nevertheless, this has not resulted in
significant changes in terms of respect for the human rights of prostitutes or their perception
by society, as they continue to be strongly stigmatised.

Therefore, the research problem of this paper tackles the issue of prostitution in Romania from
a human rights and gender equality perspective. The relevance of the study is based on the
fact that although the phenomenon is still closely debated by human rights activists, feminist
organisations, politicians, and researchers, such as Roger Matthews and Hendrik Wagenaar,
the fact that in contemporary society the State should ensure respect for the human rights of
all citizens cannot be overlooked. Thus, identifying the optimal ways of framing prostitution in
this sense is of vital importance. Hence, this article aims to assess how the problem of
prostitution 1s framed at the Romanian level, by reviewing how the problems faced by
prostitutes are dealt with from the legal perspective, and by analysing how the current
prostitution policies could evolve in Romania.

Therefore, the research questions that the study aims to answer are what are the impacts of
prostitution policies in Romania on those who sell sexual services in terms of human rights and
gender equality, and what models should be followed to solve the current problems? Thus, this
paper argues that policies on the criminalisation (including contravention) of prostitution are
not in line with human rights, and the adoption of one of the three models which provide legal
protection for prostitutes (neo-abolitionism, liberalisation, and collaborative governance) would
contribute to improving the situation of prostitutes in terms of human rights and gender

equality.

Accordingly, two hypotheses will be explored in this paper. The first research hypothesis upon
which the paper starts 1s the higher the level of stigmatisation of prostitutes is, the higher the
level of their social marginalisation and vulnerability, and sex workers are facing more
circumstances in which their human rights are being violated. The second hypothesis states
that adopting an approach based on control may harm the social status of prostitutes while
choosing an approach based on collaborative governance can be a factor in the creation of

219 Judith R. Walkowitz, “The Politics of Prostitution and Sexual Labour’, History Workshop Fournal,
82.1 (2016), 188-98 (pp. 1-2) <https://doi.org/10.1093/hwj/dbw029>.



effective policies to protect the human rights of prostitutes that Romania should follow inspite
of possible obstacles.

Concerning the structure of this paper, it is organised as follows: literature review, theoretical
framework, methodology, legal framework at the EU and Romanian level, problems with the
current Romanian legal framework, perspectives of legalization of prostitution in Romania,
and conclusions. The first part literature review, investigates how the debates on the
phenomenon of prostitution have evolved as well as the contributions and gaps in the literature.
The theoretical framework will focus on defining the concept of prostitution, identifying its
main dimensions in relation to human rights, thus revealing useful analytical frameworks to
answer the research question. At the same time, the methodology section outlines the working
method concerning the research problem and the case study. The following chapters will
present the research findings from operationalizing our model of analysis on how stigma, the
control paradigm, and the collaborative governance paradigm influence the human rights
situation of prostitutes. The conclusions section summarises the main findings and outlines the
limitations of the study and future directions for research.

Literature on prostitution policies and Human Rights issues

The research problem of this paper is the phenomenon of prostitution in Romania, with a focus
on policies addressing prostitution and their connection with human rights and gender equality.
Therefore, this section investigates how the literature deals with the issue of prostitution by
highlighting the evolution of the debates surrounding the phenomenon of prostitution. It mainy
focuses on the new elements introduced in the literature as a result of the shift in the paradigm
through which the phenomenon is approached: from the stigmatisation and criminalisation of
women involved in prostitution to a more humane approach that takes into account their basic
rights and freedoms. The importance of the issue derives from the fact that prostitution is one
of the most worldwide phenomena and despite theoretical and legislative efforts, no country

has yet succeeded in its eradication. Thus this section will summarise authors 'opinions on
prostitution such as Roger Matthews or Hendrik Wagenaar, then identify the gaps or
shortcomings found in the literature.

Furthermore, we should mention the change in the public perception of prostitution as being
an invisible issue towards the reality after 1980 when the prostitution attracted the public
attention. Roger Matthews cites a series of factors that have been contributing to the change of
the interest towards the prostitution phenomenon. One of the factors is the growing number of
supporters of prostitutes for the protection of their rights. And another factor is the public
demand to control street prostitution, to avoid any type of street violence, which over time has
led to a perception of prostitutes as victims and a shift in public hostility towards male clients.?%0
In addition, preoccupations with human trafficking and child prostitution generated growing
concerns about sexual exploitation and sexual abuses that prostitutes are subjected to.??!
Hence, regarding the structural characteristics of the phenomenon of prostitution, Hendrik
Wagenaar, Helga Amesberger, and Sietske Altink shared their positions on the connection
between the stigma of prostitution and its relation with the idea of women’s control. According
to them, the stigma of prostitution shapes laws, regulations, practices, institutions, and politics
perpetuating the structural violence against women in general and prostitutes, in particular.
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The same principle applies to the control-driven approach to prostitution: while it is claimed
that the goal is to control prostitution, in reality, it controls the sexual behaviour and the
position of women in society.??2 Thus, the stigma of prostitution and the idea of ‘controlling’
contribute to the social marginalisation of prostitutes, which puts them in an even more
precarious situation from the perspective of human rights.

The particular framing of prostitution, which implies the unwillingness of governments to
protect the labour rights of prostitutes, determines the fact that the exploitation is generally
accepted by both the prostitutes and the society.??3 Thus, the problem of trafficking appears,
more specifically, when it is framed into the terms of migration, since it generates a move to
stop the migration, and policy initiatives are misdirected. On the other hand, when it is framed
as exploitation, it targets perpetrators instead of the victims.??* That is the reason why the
literature mentions an urgent need to differentiate between the concepts of prostitution,
trafficking, and migration; as the confusion in terms determines the fact that the law targets
migrants and positions them in more precarious situations while denying their rights.??>

Other authors concentrate on the debate between the two approaches considered to be the
most effective regarding the protection of the human rights of prostitutes: neo-abolitionism (sex-
dominated position), criminalising the purchase of sex services versus liberalisation (sex-work
position), which argues in favour of the decriminalisation of consensual sex work. On the ond
hand, supporters of the neo-abolitionist model state that all forms of prostitution should be
considered forced prostitution; thus, to combat trafficking, we need to reduce prostitution in
general. On the other hand, the proponents of the second position advocate a distinction
between consensual sex work, which should be seen as a human rights issue, and trafficking as
sexual exploitation, by that targeting trafficking but not the prostitution itslef.?26 Furthermore,
the rise of transnational sex migration,??’ also called the foreignisation of prostitution is
challenging the liberal position, because victim protection has become significantly
complicated.

While examining the phenomenon of prostitution, the literature identifies four models: the
deviance framework, which is associated with the stigmatisation of sex work, social control, and
discriminatory treatment; the oppression paradigm — sees prostitution as an expression of
patriarchal gender relation;??8 the empowerment paradigm — perceives prostitution as an
opportunity for women to gain financial independence; and polymorphous paradigms — more
sensitive to complexities. Moreover, among the concrete regulations targeting prostitution,
following measures should be mentioned: the removal of street prostitution, addressing
demand, helping women to exit, decriminalising soliciting, and halting trafficking, exploitation,
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and child involvement.??® These objectives are more or less reflected in policies targets
prostitution depending on the model adopted. The regulatory approach aims to limit the
visibility of street prostitution while having the same goal: legalization including non-
criminalisation and control.?30 The prohibition refers to the criminalisation of the exchange of
sexual services for payment,?3! usually targeting women while the decriminalisation sees
women as victims of abuses or neglect.?3? However, in practice, a distinct model is never
applied, there are always different elements that are combined to respond as adequately as
possible to the prostitution-related problems in the country in question. For example, in France
we can observe the evolution from a prohibitionist model towards decriminalisation, through

the gradual introduction of measures aimed at protecting victims or rescuing them by the
State.?33

As the previous set of literature shows, the stigma related to prostitution and the aversion to
immigrants contribute to the perpetuation of labour/sexual exploitation. Although, until now,
all of the policy models, influenced by the control-driven approach, used to address the
phenomenon of prostitution failed in protecting the human rights of prostitutes; moreover, they
damaged the social position of prostitutes.?** Due to these facts an alternative approach is
required, one that introduces the voice of prostitutes in the design and implementation of
prostitution policies — collaborative governance,??> as a way to achieve an effective and humane
prostitution policy. According to this approach, sex workers advocacy has the power and
legitimacy to address the wider climate of hostility towards prostitutes by influencing the

political agenda and the decision-making process and by working in cooperation with the
State.?36

In terms of highlighting the contributions of the literature to the research problem at hand, it
1s important to note that various authors address both ideological issues, in particular the stigma
attached to prostitutes, and conceptual issues. Thus, they are pointing out the importance of
the difference between prostitution, migration, and trafficking, by highlighting the main
elements of the debate between the oppression paradigm and the empowerment paradigm. In
addition, it is worth mentioning the authors' contributions on the different policy models that
are currently used to address the problem of prostitution as well as Hendrik Wagenaar's
contribution on the introduction of a collaborative governance model, which offers potential
solutions to the current policy impasse in the regulation of prostitution.

Therefore, even though taking into account the contribution of the literature on the issue of
prostitution, there are still several gaps. Firstly, much of the research has focused on the analysis
of the prostitution phenomenon in Western Europe, which has largely abandoned the idea of
criminalising the sale of sex. Focusing more on the main debate between the neo-abolitionist
and liberal models, criminalisation remains under-researched. Secondly, there is limited
research on the challenges faced by States when deciding to change criminalising policies in
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favour of neo-abolitionist or liberal ones. Finally, there is a limited number of studies addressing
the case of Romania, so the gaps addressed in this study are both of a theoretical and an
empirical nature. Therefore, this study addresses both the situation in Romania at the current
time and the challenges that Romania might face in the event of a potential decision to reform
current policies on prostitution.

Theoretical framework

The aim of the study is to answer these two questions: what is the impact of prostitution policies
in Romania on those who sell sexual services in terms of human rights and gender equality;
and what is more likely to happen in terms of prostitution policies models to solve the current
problems? Accordingly, the paper is organised around the research argument stating that
policies on the criminalisation (including contravention) of prostitution are not in line with
human rights, and Romania is no exception, and the adoption of one of the three models which
provide legal protection for prostitutes (neo-abolitionism, liberalisation, and collaborative
governance) would contribute to improving the situation of prostitutes in terms of human rights
and gender equality. The study will consider both advantages and disadvantages of these three
models and under which conditions they would be adopted.

In this respect, to test the empirical validity of the research arguments, based on the theoretical
approaches covered in the literature, the theoretical framework that will be used to analyse the
research problem is made up of four important concepts: stigma, control, exploitation, and
collaborative governance. These are also the main concepts applied to the case study. Criminalisation
underpins the model of analysis and is considered to be the underlying cause of the perpetuation
of human rights violations of the prostitutes, a problem that can be addressed through two
different lenses. The first pattern is the continuation of the stigmatisation of prostitutes and the
insistence on control over them, which only continues their exploitation to a greater or lesser
extent depending on the chosen paradigm (oppression or empowerment). Accordingly, the
second way would be to introduce collaborative governance that allows sex workers to
participate in the process of designing and implementing prostitution policies.

First of all, it 1s necessary to understand the elements that differentiate the concept of prostitution
from sex work and the terms prostitute from a sex worker. Even if the terms are used interchangeably
in politics, media as well as at the individual level, one should be aware that the choice of the
words reflects different positions on how the phenomenon in question should be approached.
For example, those who support the abolition of the sex trade prefer to use the term of those who
sell sexual services or prostituted women, to express their belief that no act of prostitution can be
consented to by the woman since she is in an inferior social and economic position comparing
to her clients. Therefore, they prefer to avoid the term prostitute, as historically it was used to
attack and degrade women’s sexuality, thus having a negative connotation. Similarly, the usage
of the term sex work which is putting the phenomenon in a labour framework, by that admitting
the free choice of women to sell sexual services,??” is widely used by those who advocate for
liberalisation.

Besides, different international organisations and institutions use one term or another
depending on their position on the phenomenon, for instance, the European Parliament uses
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the term of prostitution and forced prostitution and defines them as forms of slavery incompatible
with human dignity and fundamental human rights and both a cause and a effect of gender
inequality for women.?38 At the same time, the World Health Organisation uses the term of sex
workers and defines it as including female, male and transgender adults and young people (18
years of age and above) who receive money or goods in exchange for sexual services, either
regularly or occasionally, pointing out that sex work should be consensual sex between
adults.?39 Considering everything that was mentioned above and in order to avoid possible
confusions with the liberalisation approach, that could occur while using the term sex work, in
this paper, the term of prostitution will be used. The concept of prostitution/prostitutes, which
is to be understood as the practice of engaging in sexual activity in exchange for payment,
would be more appropriate. However, when the discussion deals with the liberal approach the
term sex work/sex worker will be used.

As far as it concerns the policy-making process in the area of prostitution, it is almost entirely
determined by ideology, thus the goals of the policies themselves are often subordinated to
1deological goals. In other words, policy changes in the field of prostitution, both progressive
and repressive, are the result of a change in doctrine or political regime. This is why it can be
considered a type of morality politics,?*" driven, most of the time, by social stigmatisation
directed towards prostitutes. This contributes to the creation and perpetuation of a wide climate
of hostility towards prostitution, it influences laws, regulations, practices, institutions, and
policies and by shaping prostitution as physical and moral contagion, it contributes to the
enforcing of the structural violence against prostitutes in general.>*! Moreover, historically, it is
this way of perceiving prostitution that contributed to the implementation and maintaining of
the policy model that criminalises the selling of sex. Thus, it contributed to the perpetuation of
the social marginalisation of prostitutes, by that upholding violation of their human rights and
civil liberties.

Unfortunately, the stigma of prostitutes persists even in societies that abolished the
criminalisation model of prostitution, and this is mainly because of the control-driven
approach, central to the policy-making process. If this paradigm explicitly targets prostitutes, it
implicitly affects all women. By defining gender roles and hierarchies, and by controlling sexual
behaviour and the position of women in the society,?*? it states a discriminatory treatment, and
encourages prostitutes 'exploitation. For example, by considering that the exploitation (in
prostitution) has the same connotation as the concepts of trafficking and migration, the law
targets migrants and position them in a more precarious situation. Limiting migration does not
decrease the trafficking,?*® and prostitutes continue to accept being exploited because of their
economic dependence on the pimps or brothel managers.

This conceptual confusion between prostitution, exploitation, trafficking, and migration also
shapes the main debate about the two ways of stopping the sexual exploitation of women:
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between (neo)abolitionists and liberals. Thus, radical feminists, who advocate for the
(neo)abolitionist model, see prostitution as intrinsically exploitative, a form of human
rights abuse, and an attack on the dignity of human beings, considering that all forms of
prostitution are forced prostitution and to combat trafficking there is an urgent need to reduce
the prostitution itself.2** On the other hand, the liberal feminists — advocates of the sex-work
position have a different conceptual approach stating that prostitution refers to consensual sex
work, thus, it should be called sex work and that trafficking should be understood as sexual
exploitation. % Therefore, the liberal approach advocates for combatting trafficking and
regulating prostitution to protect the human rights of sex workers, an approach that proposes
that prostitution and related activities should be legal and regulated. Both approaches aim to
eradicate trafficking for the purpose of sexual exploitation while having different perspectives
on how to do that. Predominantly, the foreignisation of prostitution is starting to challenge the
liberal position. Firstly, because transnational sex migrants are usually women with limited
occupational choices and restricted access to social resources,?*6 thus their choice of entering
prostitution is under question. Secondly, as prostitution becomes an issue of the political
economy because of migration, victim protection becomes considerably complicated.?*”

From the perspective of human rights, a fair conclusion would be that the legislation models
which provide legal protection for sex workers are much more effective than legislation models
which criminalise the selling of sex services. The winner of the previous debate seems to be the
neo-abolitionist model, but even this one has its downsides, mainly related to the fact that when
finding clients, prostitutes are forced to move to more less accessible places which increases
their vulnerability. In consequence, the model of collaborative governance is nowadays
proposed as an alternative to the other two models because it means the introduction of the
voice of sex workers in the design and implementation of the prostitution policy.?* A
prominent role of this model is occupied by sex workers advocacy organisations, which, by
collaborating with the State can influence the political agenda and decision-making process
and orient the process towards the integration of human rights, labour rights, and working
conditions of sex workers,?* in current policies.

Accordingly, in relation to the case study, the dependent variable of this paper is the factors
influencing the human rights approach to prostitution. Concerning the ideological environment as
an independent variable, the research hypothesis upon which we start is the following: the
higher the level of stigmatisation of prostitutes is, the higher the level of their social
marginalisation and vulnerability. The hypothesis will allow highlighting the backgrounds of
the Romanian society that contribute to the perpetuation of the current legislative model and
the serious human rights violations of prostitutes. Additionally, in relation to the second
independent variable — political approach: control versus cooperation, the research hypothesis
states that adopting an approach based on control harms the social position of prostitutes while
choosing an approach based on collaborative governance contributes to the creation of effective
policies to protect the human rights of prostitutes. These hypotheses allow identifying the
advantages and disadvantages of a change of prostitution policies in Romania.
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Methodology

Following the research problem of this paper — prostitution in Romania from a human rights
and gender equality perspective, primary data sources were selected in line with the main
concepts that form the analytical framework of the paper, applied at the case study level. To
elucidate the impact of prostitution policies in Romania on prostitutes and to see which models
should be followed to solve the current problems, the content analysis method is used in the
study of binding or consultative laws or reports. Thus, the study is based on qualitative research,
and to argue each hypothesis in part, legislative texts, reports of international organisations and
various national/transnational/non-governmental organisations, and reports containing
testimonies of prostitutes in Romania have been selected. Depending on the nature of the
primary data sources, the first set of data is represented by the legislative texts concerning the
issue of prostitution at the European Union level and the Romanian level. Thus, the second set
of data includes reports from international organisations, such as the European Union, and
various NGOs such as Amnesty International, Carusel, and the competent authorities in
Romania that refer to the research problem addressed in this article.

Prostitution under the international law

On the one hand, even though from a human rights perspective, there is a consensus among
the international organisations against the model that criminalises prostitution and supports
prostitute’s exploitation, when it comes to the approaches on addressing the exploitation, a
consensus 1s more elusive. For instance, WHO & Amnesty International or The European Sex
Worker's Alliance state that prostitution is a matter of free choice, by that farming prostitution



as sex work and calling for States to decriminalise the commercial sexual activities between
adults, to protect the human rights of sex workers and to fight against trafficking, which 1s
considered to be sexual exploitation.?? Yet, it is important to mention that these decisions are
mainly recommendatory rather than binding States to take concrete decisions in this regard.

On the other hand, from the perspective of international human rights law, prostitution is seen
as a violation of human rights and an obstacle to gender equality. Thus, its exploitation is
prohibited, thereby States should eliminate the exploitation of prostitution in respect of human
rights by implementing abolitionist policies. For example, the Charter of the United Nations
and the Universal Declaration of Human Rights refers in their texts to the respect for and
protection of the dignity and worth of the human person.?>! Even at that point there could still
have been debates about the signification of the concept of human dignity, in 1949, the United
Nations General Assembly mentions explicitly in the preamble to the United Nations
Convention for the Suppression of the Traffic in Persons and of the Exploitation of the
Prostitution of Others (ratified by Romania) that prostitution is “incompatible with the dignity
and worth of the human person and endanger the welfare of the individual, the family, and the
community.”?5? This position hitherto was reinforced by a series of similar documents, such as
the 1979 Convention on the Elimination of All Forms of Discrimination against Women and
the Palermo Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially
Women and Children adopted in 2000.2% Nonetheless, the problem is that even if the
Convention is legally binding for the States that have signed and ratified it, the Convention still
lacks efficient ways to control its application, and precise directions for its implementation.
Meaning, that Romania can claim that by its criminalisation/contravention policies does
nothing else but applying the Convention, which is not the case.

At the European Union level clearer recommendations were provided, but the lack of binding
mechanisms are still present. An illustrative example could be the non-binding resolution,
adopted by the European Parliament in February 2014, in favour of the Swedish model of
criminalising the buying, but not the selling of sex, stating that EU countries should reduce the
demand for prostitution by punishing the clients, not the prostitutes.?* Similarly, to the
Conventions adopted by the United Nations, the European Parliament reminded in its
resolution that forced or voluntary forms of prostitution violate human dignity and human
rights, and calls on Member States to work on exit strategies for women who want to leave
prostitution. Referring to this resolution, the S&D member of the European Parliament Mary
Honeyball who drafted the resolution mentioned that “rather than blanket legalization — which
has been a disaster in Holland and Germany — we need a more nuanced approach to
prostitution, which punishes men who treat women’s bodies as a commodity, without
criminalising those who are driven into sex work.”?% Consistently, in the same year, the
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Council of Europe has made a similar recommendation, stating that “while each system
presents advantages and disadvantages, policies prohibiting the purchase of sexual services are
those that are more likely to have a positive impact on reducing trafficking in human beings. 256

Eventually, European Women's Lobby shares the same position, which bills itself as the largest
umbrella organisation of women's associations in the European Union, considering prostitution
a form of exploitation in which men dominate women, and as a practice that results from the
patriarchal social order.?” Despite this partial agreement existent at the European level, it is
impractical due to the lack of legislative harmonization at the level of Member States since each
of them has a different idea about the best way of combating trafficking for the purpose of
sexual exploitation.

The legal framework at the Romanian level

The phenomenon of prostitution in Romania has been known for a long and complex
evolution, with periods when it was widely practiced by an impressive number of women in
Romania's big cities, at the beginning of the 20th century, and periods when prostitution was
criminalised. In general, these changes were generated by changes in the ideological doctrines
that dominated society at the time, as shown by the analysis model developed above. For
example, the opening to the West in the interwar period fuelled people's desire for a wealthier
lifestyle, but the economic realities of that period made it particularly difficult to obtain the
financial means to do so, especially for women, so prostitution was accepted as a necessary evil
even it was regulated. On the contrary, the shift in priorities during the communist period
towards population growth led to increasing control over women and especially over their
sexuality, culminating in extremely drastic measures targeting them, such as the banning of
abortions,?>8 and the introduction of criminal punishment for prostitution.?3?

Consequently, to understand the current legislative approach towards prostitution and sexual
exploitation in comparison with the previous legislation, dating from the communist time is
more than necessary. Furthermore, the wider stigma of prostitution that persists in the country,
especially because the legislation was changed only in 2014, relatively late comparing with the
evolutions at the European level and in other European States, cannot be understood otherwise
but through a historical lens.

Hence, when it comes to the legislation regarding prostitution, from 1969 to 2014, in Romania
it was considered a criminal offense, and, according to Article 328 of the Criminal Code,

“punished by imprisonment from 3 months to 3 years.” Equivalently, regarding sexual

exploitation, according to Article 329, “urging or coercing into prostitution or facilitating the
practice of prostitution or profiting from the practice of prostitution by a person, as well as
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recruiting a person for prostitution or human trafficking for this purpose, shall be punished by
imprisonment of 2 to 7 years and the prohibition of certain rights”, with the specification that
in the case that such actions were targeting minors, the “imprisonment period could increase
up to 10 years.”260

From this perspective, the legislative modifications were adopted in 2014, in the context of a
general change in the attitude towards prostitution both at the global and at the European level,
made a huge move towards the decriminalisation and diminishing the stigma of prostitution
from the legal perspective. For example, now, according to Law 61/1991 on the violation of
certain norms of social coexistence, public order, and peace, “practicing prostitution is
sanctioned with a fine between 500 and 1500 lei (100-300 euros).”?%! On the other part,
pimping is still considered a criminal offense, and the punishment for “the determination or
facilitation of the practice of prostitution or the obtaining of material benefits from the practice
of prostitution by one or more persons remains almost unchanged: imprisonment from 2 to 7
years and the prohibition of the exercise of certain rights and imprisonment that can increase
up to 10 years in case the practice of prostitution was made by coercion.” Moreover, the
Criminal Code specifies that if “the deeds are committed against a minor, the special limits of
the punishment shall be increased by half.”262

As a consequence, the biggest accomplishment of this legislative change is that it has
foreshadowed the direction towards a more humane approach to prostitution, by gradually
changing the accent from blaming the prostitutes towards making accountable the perpetrators.
However, far from being perfect from the theoretical perspective, there are a lot of practical
problems regarding the implementation of the new law that make one seriously question the
idea that this legislative change would have a noticeable positive impact on those selling sexual
services.

Problems with the current Romanian legal framework

First of all, Romania's legislative choice to consider prostitution a contravention, which is not
in any way the standard in Europe, may seem paradoxical if we consider that Romania is one
of the main countries in the European Union that is a source for human trafficking for the
purpose of sexual exploitation. The number of trafficked victims identified by the Romanian
authorities in 2019 was 698, among which 117 were male and 581 female victims, including
327 children, thus children constituted nearly 50% of identified victims, especially on the
purpose of sexual exploitation.?®3 However, while the phenomenon of trafficking enjoys media
attention and a relatively visible place on the agenda of public institutions, the foundation of
the problem lies in the way prostitution is dealt with only domestically. The majority of victims
are trafficked internally in Romania, which means that although in theory both authorities and
civil society have the legal means to address the phenomenon, the stigma associated with
prostitution has normalized the phenomenon of sexual exploitation. The victims are often
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being judged for the problems they face without taking into account the possibility that they
may be performing sexual services against their will. And all this considering that the majority
of minors in Romania are sexually exploited internally, thus raising the issue of the
normalization of sexual exploitation of children, which is based on the idea those involved in
the sex industry are doing so consensually. Therefore, the situation of sexually exploited minors
is not perceived as being abnormal or as representing a serious violation of children's rights?6%.

Even though prostitution is no longer considered a crime but a contravention, the fact that this
legislative change has not led to an improvement in the way prostitution is perceived by the
authorities, especially the police, has resulted in the continuation of the social marginalisation
of prostitutes. Though sometimes they receive about three or four fines a day, they become
impossible to pay and the accumulation of debts exposes prostitutes to the risk of foreclosure if
they own any property. Fines are seen as an instrument of social correction by the police, even
if their only effect is that their number tends to get unmanageable, making them impossible to
pay, thus deepening the social marginalisation of prostitutes?s®. Although direct abuse by the
police or gendarmerie has decreased significantly following the 2014 legislative change,
prostitutes still avoid asking the police for help when they are facing abuses, both because of
the fines and because of the stigmatisation they are facing while interacting with the police.

The current model of tackling prostitution in Romania reveals the unbalanced power relations
between men and women, notably regarding financial and economic resources as well as their
social image. Thus, these gender stereotypes contribute to the perpetuation of the idea of men
buying sex from women, at the same time blaming women for selling sexual services.?%¢ Such
a situation is enforcing their marginalisation, especially when it comes to access to the
healthcare system — impossible through the national insurance system. Therefore, most of the
time, prostitutes get more consistent medical examinations when they are pregnant or when
there is a need to be hospitalized. Some of them also cover their healthcare needs by going to
the hospital and pretending they have an emergency medical issue, or by donating blood,?%”
and yet society seems to be more concerned about the health of clients than that of prostitutes,
which is another result of the imbalance in gender relations. In addition, in terms of professional
reconversion, most prostitutes face several structural problems in trying to find a job, including
low levels of education usually linked to early pregnancy, as well as lack of work experience and
lack of social support measures for young mothers, such as childcare services.?® All these
elements contribute in one way or another to the marginalisation of prostitutes and their lack
of alternatives for survival.

Therefore, even if the analysis model clearly distinguishes between prostitution, migration, and
trafficking, the data show that in the case of the Romanian model, prostitutes can frequently
become victims of trafficking for the purpose of sexual exploitation both in Romania and in
Western European countries. It is especially the case of those who practice street prostitution,
being direct victims for perpetrators as well as entire networks of criminals specializing in sexual
exploitation.
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Legislative alternatives for prostitution policies in Romania

The main point of debate between the legalization and abolitionist model is the question of
consent: whether women could consent to sell their body without any form of coercion or not.
In Romania, although studies show that the majority of prostitutes started this practice because
of the lack of financial alternatives to support themselves or their children, the arguments for
the legalization of prostitution present in the discourse on the political scene in Romania are
focused more on the security and confidentiality of clients than on the respect of the basic rights
of sex workers.

The model of liberalization

As it was mentioned above, the legalization approach does not intend to put an end to
prostitution but to recognize the prostitution market regulated by law. More specific example
1s Silviu Prigoanad's initiative to legalize prostitution that materialized in a legislative proposal
in 2010, during the time he was a member of the Chamber of Deputies of Romania from
the Democratic Liberal Party. According to him, prostitution could be carried out
independently or in brothels, under some specific rules. The project itself aimed at controlling
the organisation and activities of sex workers, regular medical check-ups, preventing
unauthorized persons from practicing sexual services, and guarantees regarding the respect of
clients' rights and confidentiality. Unfortunately, this proposal did not include concrete
measures to provide support to sex workers, to guarantee their rights, or special programs for
those who want to quit prostitution.?®? Due to these circumstances, the legislative proposal was
rejected for moral and religious reasons rather than the issue of human rights of prostitutes.
This has rather positive connotations considering that a proposal to legalize prostitution, that
1s mainly aimed at the benefit of the clients, is not likely to produce positive effects in terms of
respect for the human rights of prostitutes and even more so in terms of gender equality.
Moreover, even in this situation, the industry would remain unregulated and insufficiently
policed, which encourages corruption and the use of drugs, at the same time institutionalizing
the sexual exploitation of sex workers by pimps. In addition, taking into consideration the
economic situation of Romania compared to other European countries and given the high level
of the foreignisation of prostitution, the phenomenon could become widespread both internally
and at the European level. Thus, legalization of prostitution would complicate the work of
agencies responsible for eradicating human trafficking.

The abolitionist model

At the level of Romanian society, the legalization of prostitution does not seem to enjoy much
support, especially, considering the high level of stigmatisation and self-stigmatisation
characteristic of prostitutes. Additionally, the strong opposition of the Romanian Orthodox
Church challenges the initiative on moral and religious grounds. The Association for the
Promotion of Women in Romania likewise stands against the abolitionist model, insofar as it
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sees prostitution as a form of male violence against females. However, as far as the abolitionist
model is concerned, it should be noted that the complete decriminalisation of the soliciting, by
eliminating the fines for practicing prostitution, could contribute to the reduction of social
marginalisation, to their social reintegration, and could improve their access to particular civil
rights, which are currently limited and conditioned to the payment of fines. Although, the idea
of criminalising the purchase of sexual services may experience significant resistance from both
men and women due to the patriarchal gender relations characteristic to the whole society and
the high degree of stigmatisation of prostitutes, sometimes even from social workers,?’? whose
job it is to help them. Moreover, assuming that such a law would be accepted, the general
aversion to the phenomenon of prostitution could cause major problems in its implementation.
First, lack of trust in the police could lead prostitutes relocating to places which could be difficult
for the police to access, exposing themselves to even greater danger. Second, there is a risk that
the police will continue dismissing the complaints of prostitutes, as is currently the case, or will
avoid sanctioning clients, since Romanian society considers the purchase of sex by men as
morally justified.

Collaborative governance

As for the third alternative approach to the issue of prostitution — collaborative governance —
seems to be the best way to follow. In practice, especially in the context of Romania, it would
be difficult to implement because of several reasons: the legal framework that works against the
creation of sex workers advocacy organisations; the stigma that prostitutes face; the low level of
education that deprives them of the knowledge; and skills needed to organise themselves within
a common structure. Firstly, from a legal perspective, an organisation representing prostitutes
within a representative body would implicitly mean the recognition that they practice
prostitution and would make them liable to a fine, according to Article 2 of Law 61/199.271
Therefore, from a legal perspective, such an organisation would be equivalent to one
representing the rights of pickpockets, given that both activities are punishable by a fine, and
would thus lack any legitimacy before the authorities. Another problem is that prostitutes are
disconnected from each other, feeling that they compete for resources and tend to self-
stigmatise and stigmatise commercial sex work in general, and therefore tend to treat their
fellow prostitutes with the distrust and rejection with, in the same way they are treated by
society.?’? Therefore, considering the legal framework, the level of stigmatisation of prostitution
in Romania and the level of education of prostitutes complicate the task of creating a solid
platform being able to interact with political or administrative decision-makers, and better and
more informedly protecting their rights. Thus, although the collaborative governance model is
appearing to be the most appropriate to address human rights and gender equality issues in
relation to prostitution, the actual change should start by a shift towards a less incriminating
perception of prostitutes in society. As well as by eliminating the fine penalty, while allowing a
new model to emerge which deals with prostitution and works for prostitutes, not against them.
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Conclusions

Considering the relation between prostitution, human rights, and gender equality in Romania,
the main contribution of the study relies upon assessing the impact of prostitution policies in
Romania on those who sell sexual service. The results show that in Romania, policies related
to the criminalisation of prostitution (even when only a fine applies) are not in line with human
rights, since they increase the possibility of sexual exploitation by trafficking. Aditionally, the
high level of social marginalisation perpetuated both by the police and the rest of the society,
reinforces unbalanced power relations between men and women and impact negatively their
possibilities for a career change. Nevertheless, when it comes to the hypothesis suggesting that
adopting the model of collaborative governance would contribute to improving the situation of
prostitutes in terms of human rights and gender equality, the research results proved the validity
of the argument. At the same time, however, it found weaknesses in this model, connected
mainly with the social and political perception of the phenomenon of prostitution in Romania.

As the issue of prostitution is not on the political agenda of the Romanian government, the
official data on the issue of prostitution provided by the authorities was insufficient, which
limited the parameters of this research. Therefore, the sources of data are limited in nature and
do not allow for an in-depth overview of the true extent of the phenomenon. Furthermore,
more data obtained through interviews with prostitutes is necessary in order to fully capture
the multi-faceted dimensions of the problem.

To conclude, solving the problem of prostitution in Romania is only possible by two methods.
First, mapping it out in a broader framework that addresses the patriarchal mentality existing
in Romania. Second, raising awareness of women's issues and human rights in general and the
negative impact of the stigmatisation of prostitutes, in particular. However, this research has
proved that the solution 1s more complicated than that due to the lack of Romanian political
will to change the approach to prostitution, and the absence of a common position at the
European and international levels.
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Abridged Analysis of The Domestic Violence
and Torture or Ill-treatment Connection Under
International Human Rights Law

Cristina Snegur

Abstract

Domestic violence and torture and inhuman or degrading treatment are two concepts of similar nature. The main
stmalarity lies in the physical and mental harm to which the victim is subject by the perpetrator. There are certain
Jfactors, such as the purpose and intent of the acts of torture and ill-treatment that challenge the application of the
provisions regarding torture and ill-treatment to instances of domestic violence. Nevertheless, the international
community seems to aim_for a consensus in which the issues in question are very much related. In the present
article, provisions of four major human rights instruments are analyzed to establish whether the issue of domestic
violence can be regarded as torture or ill-treatment.

Key words: domestic violence, ill-treatment, private actors, public officials, torture.

Introduction

Domestic violence is probably one of the oldest phenomena in the world and numerous
attempts to combat it were made throughout time. Starting a few decades ago and more
prominently in recent years, domestic violence was compared to torture, inhuman and
degrading treatment or punishment (or simply put- ill-treatment). Whilst at first glance torture
or ill-treatment have a certain degree of state involvement, domestic violence is a matter
customarily believed to pertain to the private sphere, in which the State does not interfere.
Therefore, in this article, the author seeks to address the question of similarities between the
concepts of domestic violence and torture or ill-treatment, as well as challenges that arise while
making such a comparison. Further on, the second section of the article is meant to answer the
question of whether domestic violence can be viewed as torture or ill-treatment under major
human rights instruments. The author of the present paper acknowledges that domestic
violence is a phenomenon that subjects different categories of victims, such as women, men,
children and the elderly. For the purpose of manageability, this paper is focused on women, as
being by far the most targeted victims of domestic violence.

1. Nature of Domestic Violence and Torture or IllI-Treatment
1.1 Similarities

In its General Recommendation No. 19, the UN Committee on the Elimination of
Discrimination Against Women (the CEDAW Committee) has identified that gender-based



violence constitutes ‘acts that inflict physical, mental or sexual harm or suffering, threats of such

acts, coercion and other deprivations of liberty. rights human several impairs violence Such 273’
of women, including the right not to be subjected to torture or cruel, inhuman or degrading
treatment or punishment.?’* Subsequently, in General Recommendation No. 35 which
amended Recommendation No. 19, the CEDAW Committee specifically declared that
circumstances of domestic violence constitute a form of gender-based violence, and can amount
to torture or ill-treatment.?”?

On the other hand, the customary definition of torture as provided in the United Nations
Convention Against Torture (UNCAT) identifies torture as:

any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person_for
such purposes as obtaining from him or a third person information or a confession, punishing him_for an act he
or a third person has commatted or is suspected of having commatted, or intimidating or coercing him or a third
person, or for any reason based on discrimination of any kind ...°.>76

It is pertinent to mention that the difference between torture and other forms of ill-treatment
lies in the higher level of severity of the acts for the former and a lower level for the latter, albeit
having the same nature. Consequently, the author argues that it is enough to establish the
conceptual similarities between domestic violence and torture, to correspondingly regard it as
other forms of ill-treatment.

By comparing the definitions provided in the UN treaties, it is indeed possible to establish that
domestic violence and torture or ill-treatment have similar characteristics, such as infliction of
physical or mental harm. In another interpretation, domestic violence, just like torture or ill-
treatment, 1s a behavioural pattern that aims to isolate, humiliate, intimidate or subordinate a
person, to various forms and degrees of physical violence, sexual abuse and even murder.?’’
Perhaps this was the rationale behind the argumentation of several scholars who promoted the
idea that domestic violence can constitute torture or ill-treatment. For instance, the prominent
scholar Rhonda Copelon noticed that both physical and psychological methods of torture and
their analogues can pertain to the context of domestic violence and sustained that it is futile to
segregate them in the sense of goals or effects in practice.?’8
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1.2 Challenges

In point of fact, there have been opponents to the comparison of domestic violence to torture
or ill-treatment. In contrast to the arguments of Rhonda Copelon, one would argue that while
the element of physical and mental suffering pertaining to torture or ill-treatment might be
present in instances of domestic violence, the intent and purpose elements raise controversies,
as domestic violence acts can be merely an impulsive and emotional behaviour of the
perpetrator. 279 However, the empirical evidence shows that domestic violence ‘typically
involves (1) a pattern of violence, rather than random individualized acts; (2) [1s] done for the
purpose of control; and (3) [1s] accompanied with the use of other techniques that we associate
with torture.280’

From another vantage point, it might be unclear whether all instances of domestic violence
should be viewed as torture or ill-treatment or whether such qualification depends on the level
of severity of the committed acts. The rationale behind this lies in the high threshold that needs
to be met in order for an act or omission to qualify as torture.?8! In this regard, Bonita C.
Meyersfeld has argued that extreme forms of domestic violence should constitute ‘private

torture.?82’ At the same time, torture can be interpreted ‘not [as| an act in itself, or a specific
type of acts, but it is the legal qualification of an event or behaviour, based on the
comprehensive assessment of this event or behaviour. a that deduced be can it Therefore, 283’
thorough analysis of the context should be made by competent authorities in order to consider
domestic violence as torture or ill-treatment, in which several factors can be taken into account,
such as: the nature and the context of the treatment and punishment, its duration, the physical
and mental effects, as well as the sex, age and state of health of the victim.?8

Another dissent to the relationship of domestic violence with torture or ill-treatment is impelled
by the commonality of the issue. It is a phenomenon pertaining to all countries in the world
and the COVID-19 pandemic had nothing but stressed the enormous number of victims of
domestic violence. Research has shown that ‘one in four women say that household conflicts
have become more frequent and that they feel more unsafe in their home, [whilst] seven in ten
women said they think that verbal or physical abuse by a partner has become more
common. would treatment-ill or torture as violence domestic of instances all Recognizing 28’
mean convicting uncounted perpetrators and potentially raising the question of State
responsibility. However, one can argue that the great number of perpetrators and victims of
domestic violence cannot constitute a justification for not addressing it in the context of torture
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or ill-treatment. Rather than that, it points at the compelling necessity to address the issue of
domestic violence through all effective means in order to protect the victims.

Furthermore, The Special Rapporteur on torture, inhuman and degrading treatment or
punishment recognized domestic violence as a matter of public concern that constitutes a major
human rights issue which is necessary to be examined, amongst others, from the perspective of
torture and ill-treatment. 286 More than that, the Special Rapporteur noted that:

Jrom a substantive perspective under international law, and regardless of questions of State responsibility and of
individual criminal culpability, both of which need to be separately assessed, domestic violence therefore always
amounts to cruel, inhuman or degrading treatment or punishment and very often to physical or psychological

torture. 287’

Hence, based on the above-mentioned argumentation, one can infer that throughout the years,
a growing tendency seems to have been established which relates domestic violence to the
concept of torture or ill-treatment.

2.Can domestic violence be viewed as torture or ill-treatment under
international instruments?

In the previous section, the similarities of both concepts have been established and some of the
challenges have been addressed. A further question that arises is whether some of the main
International Human Rights treaties allow for the qualification of domestic violence as torture
or ill-treatment. For the purposes of this paper, it is relevant to analyze this matter from the
perspective of the UNCAT, International Covenant on Civil and Political Rights (ICCPR),
European Convention on Human Rights (ECHR) and Inter-American Convention on Human
Rights (IACtHR), and will be approached as follows.

2.1 United Nations Convention Against Torture

Article 1 of UNCAT as mentioned in the previous section, particularly prescribes that torture
is committed ‘at the instigation of or with the consent or acquiescence of a public official or
other person acting in an official capacity. violence, domestic that argue can one Therefore, 28’
which 1s naturally not perpetrated by a public official but a private individual, cannot fall within
the ambit of Article 1 and such an interpretation would go beyond the object of the Convention.
Nevertheless, the UN Committee Against Torture has clarified in General Comment No. 2

that States have a positive obligation ‘to exercise due diligence to prevent, investigate, prosecute

and punish alia, inter torture, committed how actors private or officials State-non the 289’
applying this principle in the context of domestic violence. More than that, States should be

286 UN General Assembly, Relevance of the prohibition of torture and other cruel, inhuman or degrading treatment or
punishment to the context of domestic violence: note/ by the Secretary-General, A/74/148 (2019), at para. 4

287 Ibid., at para. 9

288 UNCAT, Article 1

289 UN Committee Against Torture (CAT), General Comment No. 2: Implementation of Article 2 by States
Parties, 24 January 2008, CAT/C/GC/2, at para. 18



considered as authors, complicit or otherwise responsible for this failed obligation. The
Committee has stressed that such failure may constitute a de facto permission and encourages
the perpetrators of domestic violence to commit such acts with impunity.29

In practice, the Committee has applied this principle in its respective Concluding Observations.
For instance, in the case of the Philippines, the Committee was concerned about the prevalence
of violence against women and about the lack of state-wide statistics on domestic violence.??!
Therefore, the State was encouraged ‘to strengthen its efforts to prevent, combat and punish

violence against women ..., including domestic violence.?9?’

2.2 International Covenant on Civil and Political Rights

Unlike the provisions of UNCAT, there is no requirement in Article 7 of ICCPR for a level of
involvement or acquiescence by a State official for an act to be qualified as torture or ill-
treatment.??? Rather than that, the Human Rights Committee stressed that Article 7 obliges
the States to take all the necessary measures to protect individuals against the prohibited acts,
whether inflicted by people acting in their official capacity, outside their official capacity or in
a private capacity.??* Therefore, it is possible to assume that instances of domestic violence
which in their nature qualify as torture or ill-treatment are prohibited by Article 7 of ICCPR.
To emphasize, in its Concluding Observations regarding Jamaica, the Human Rights
Committee (HRC) was concerned that the domestic legislation was providing a narrow
understanding of rape and lack of shelters for victims of domestic violence, which constituted a
violation of Article 7 of ICCPR.?% In another instance, the HRC noted that impunity for
domestic violence ‘is exacerbated by significant delays in the processing of cases and barriers to

bringing perpetrators of marital rape to justice a others amongst constituted hichw , 29’
violation of the prohibition of torture and other forms of ill-treatment.

2.3 European Convention on Human Rights

The European Court of Human Rights (ECtHR) is one of the institutions which successfully
applied the provision regarding torture, inhuman and degrading treatment from Article 3 of
ECHR?7 to the context of domestic violence. One of the groundbreaking cases of this kind was
the case of Opuz v. Turkey, 2% in which violence against women was for the first time

290 Jhid.

291 UN Committee Against Torture (CA'T), Concluding observations of the Commuttee against Torture: the
Philippines, 29 May 2009, CAT/C/PHL/CO/2, at para. 25

292 Jhid.

293 Association for the Prevention of Torture. Center for Justice and International Law, Torture in
International Law. A guide to jurisprudence (2008), at 8

29¢ UN Human Rights Committee (HRC), CCPR General Comment No. 20: Article 7 (Prohibition of Torture,
or Other Cruel, Inhuman or Degrading Treatment or Punishment), 10 March 1992, at para. 2

295 UN Human Rights Committee (HRQC), Concluding observations on the fourth periodic report of famaica, 22
November 2016, CCPR/C/JAM/CO/4, at para. 23

206 UN Human Rights Committee (HRQC), List of issues in relation to the fifth periodic report of Sri Lanka,
2014, CCPR/C/LKA/Q/5, at para. 6
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298 ECtHR, Opuz v. Turkey, Application no. 33401702, Judgment of 09 September 2009



acknowledged as a systemic issue that amounts to a form of discrimination,?” as well as to a
violation of Article 3 of the Convention. First of all, the Court established that based on the
conjunction of Articles 1 and 3 of the Convention, the States have a duty to take measures to
protect individuals within their jurisdiction from being subjected to torture or ill-treatment,
including if it is perpetrated by private individuals.3’® Secondly, the Court observed that the
physical injuries and the psychological pressure suffered by the victim were sufficiently severe
to render them unfit for work and endanger their lives, and thus amounted to ill-treatment
within the meaning of Article 3 of the Convention.?! At the same time, the Court held that the
authorities did not manifest the required diligence to prevent the recurrence of violent attacks
against the applicant, as well as they tolerated such violence against the applicant which did
not come to an end.30?

Additionally, the jurisprudence of the ECtHR encompasses cases of violation of the prohibition
of torture, inhuman and degrading treatment in cases in which the authorities failed to provide
adequate protection against domestic violence to the victims,33 did not carry out an effective
investigation into the complaints of domestic violence,?** or even admitted the risk of victim’s
exposure to domestic violence in case of deportation.?%> At the same time, the European Court
recognised that besides women and men who can be direct victims of domestic violence,
children, ““too, are often casualties of the phenomenon, whether directly or indirectly.””306

2.4 Inter-American Convention on Human Rights

Similarly to ICCPR and ECHR, IACHR does not contain provisions on domestic violence,
however, it prescribes in Article 5 that ‘[no| one shall be subjected to torture or to cruel,
inhuman, or degrading punishment or treatment.’ 307 In Veldsquez-Rodriguez v. Honduras, the
Inter-American Court of Human Rights (IACtHR) stated that an act perpetrated by a private
person can be considered to violate human rights outlined in the Convention, ‘not because of
the act itself, but because of the lack of due diligence to prevent or to respond to it as required

by the Convention. IACtHR the Venezuela, v. Otros y Soto Lopez of case the in instance, For 308’
established that Article 5 of IACHR does not contain a requirement of State involvement for
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qualifying the committed acts as torture. 3% Consequently, the Government was found
responsible for a violation of Article 5 of IACHR because its omission allowed for the torture
of the vicim committed by a private actor,3'? through various acts of physical, verbal,
psychological and sexual violence.3!! Therefore, one can infer that the States parties to the
Convention can be held accountable for failure to prevent and prosecute acts of torture
committed by private actors, including in the context of domestic violence.

In point of fact, the IACtHR does not have ample jurisprudence regarding domestic violence
in the context of torture or ill-treatment as the ECtHR has. Nonetheless, it is very much guided
by the jurisprudence of other judicial bodies, including ECtHR and has recognized ‘the
existence of a general pattern of state tolerance and ineffective judiciary towards cases of
domestic violence. protection the for system American-Inter the ECtHR, the to Similarly 312’

of human rights recognizes that a victim’s next of kin can as well be subjected to the same ill-
treatment or torture as the direct victim.3!3 For this purpose, the IACtHR has to consider issues
such as close family ties and the manner in which the next of kin witnessed the events.3!*

Conclusion

In conclusion, there should be no doubt that acts of domestic violence can amount to instances
of ill-treatment or even torture. The international fora have more and more observed the
similar nature of those two concepts. One can stick to the original interpretation of torture and
ill-treatment provided in legal instruments, as to not allow instances of domestic violence to fall
under their ambit. However, this does nothing but undermine the objective of the instruments
and the need to pursue human rights set forth in them in the light of continually evolving
realities. The author established that even though the referenced human rights treaties did not
specifically contain provisions regarding prohibition of domestic violence, the prohibition of
torture or ill-treatment provisions were used to address such instances. It is plausible that the
competent international bodies are looking for ways to make the provisions in question as
comprehensible as possible and are holding accountable the perpetrators regardless of their
official or private capacity. The need to address domestic violence as torture or ill-treatment
did not emerge once with the academic articles on this matter, nor was it invented by the
disputes of scholars or law-making officials. The author believes that victims of domestic
violence are the ones who can utterly define the treatment to which they are subjected, and
supposes that the vast majority would perceive it from the perspective presented in this article.
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COVID-19 impact on victims of violence
against women and their access to services in

Estonia in 2020-2021
Merle Albrant

Introduction

Estonia has taken upon itself the obligation to assist the victims of the violence against women
and as a confirmation, Estonia has also ratified the Council of Europe Convention on
Preventing and Combating Violence against Women and Domestic Violence, also known as
the Istanbul Convention, which entered into force in Estonia on 1 February 2018 (three years
ago).315

At the beginning of 2020, the whole world was shocked by a crisis — the COVID-19 viral
pandemic, which did not leave Estonia untouched either. Prompted by the coronavirus
pandemic, on 12 March 2020, the Government of the Republic of Estonia declared a state of
emergency which lasted from 12 March 2020 until 17 May 2020.316 After the end of the state
of emergency, the Government of the Republic of Estonia issued several orders to prevent the
spread of COVID-19, many of which are still in force and directly affect the lives of victims of
violence against women, their access to services as well as their daily life. 317

The restrictions and orders imposed due to the COVID-19 pandemic cannot lessen the validity
of the Istanbul Convention on the territory of the Republic of Estonia as Estonia has not
notified of its withdrawal from the Convention. Estonia is still committed to fulfilling its
obligations under the Istanbul Convention during the COVID-19 pandemic making sure
victims of violence against women have access to services, including general social services,
specialist support services, shelters, helplines, etc., in accordance with Articles 20 to 24 of the
Convention.3!®

This paper examines whether the declaration of a state of emergency due to the COVID-19
pandemic in Estonia from 12 March until 17 May and subsequent restrictions up until
December 2021 caused any changes in the access to services by victims of violence against
women or whether there were no changes compared to the period before the outbreak of

COVID-19.

315 Naistevastase vagivalla ja perevigivalla ennetamise ja tokestamise Euroopa Noukogu konventsioon
(26.09.2017). Rug: Teataja II. Accessed 23.02.2022, https://www.riigiteataja.ce/akt/226092017002
316 Eriolukorra valjakuulutamine Eesti Vabariig haldusterritooriumil. (13.03.2020). Rigi Teataja 11.
Accessed 23.02.2022, https://www.rligiteataja.ee/akt/313032020001

317 Riigikantselei. (2022). Oigusaktid ja seletuskirjad. Accessed 23.02.2022, https:/ /kriis.ee/covidi-kriisi-
juhtimine-kusimused-ja-vastused/kriisi-juhtimine/oigusaktid-ja-seletuskirjad#korraldus-nr-172

318 Convention on Preventing and Combating Violence against Women and Domestic Violence,
Articles 20 to 24




For the purposes of writing this paper, in January 2022 interviews were conducted with the
managers of 10 women's support centres?'? (Liane County Women's Support Centre, Viru
County Women's Support Centre, EWSU* Rapla County Women's Support Centre, Viljandi
County Women's Support Centre, Ladne County Women's Support Centre, EWSU Tallinn
Women's Support Centre, Jogeva County Women's Support Centre, Valga County Women's
Support Centre, Voru County Women's Support Centre, Jarva County Women's Support
Centre, Ida-Viru County Women's Support Centre-Shelter) operating in 11 counties and with
the coordinator of the 24/7 nationwide free hotline 1492. All those organizations are members
of the Estonian Women’s Shelter Union. The interviews were focused on the provision of

services as well as on victims 'feedback regarding the access to other services during the
COVID-19 pandemic.

1. Services for the victims of violence against women

According to §6(2) of the Victim Support Act,”> a victim of violence against women is a woman
who has suffered physical, sexual, psychological or economic harm or suffering, whether in
public or in private life, as a result of gender-based violence or threats thereof.3?° Hence, the
Estonian law treats the victim of violence against women in the same way as the Istanbul
Convention, taking into account the four different types of violence (physical, sexual,
psychological, and economic), whether occurring in the private or the public life.

Interviews with professionals engaged in women's support centres revealed that during the
COVID-19 pandemic they had assisted women victims of physical, sexual, psychological, and
economic violence, and additionally, victims of stalking.

Responses given in interviews showed that in 2020-2021, women’s support centres were
likewise contacted by women considered particularly vulnerable such as underage girls, older
women, pregnant, lesbian, disabled, mentally disabled women, religious (including Christian
and Moslem) and Roma women and women from different ethnic backgrounds (Russian,
Ukrainian, Belarusian, English, Finnish, German, Japanese Kazakh, Czech, etc.) as well as
women who had come to Estonia from other countries (South America, USA, Russia, Ukraine,
Philippines, Thailand, etc.).

1.1 General services for victims of violence against women

Article 20 of the Istanbul Convention sets forth general services for women which include legal
and psychological counselling, financial aid, dwelling, education, training, and assistance with
finding employment, access to health and social services, etc.3?!

319 Albrant, M. (2022). Personal communication. Tallinn, January 7

*EWSU — Estonian Women'’s Shelters Union

320 Ohvriabi seadus.06.05.2020). Rigi Teataja 1. Accessed 23.02.2022 ,
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1.1.1 General legal aid services

According to the Estonian State-funded Legal Aid Act (RT 1, 22.12,2020, 46)322 it is possible
to apply for state-funded legal aid in Estonia (by submitting an application thereof to the Court)
if the person does not have sufficient financial resources to pay for the services of a lawyer.
However, this process is not a fast one as the Court has to decide on the application, and only
then will it be clear whether and to what extent the woman 1s eligible to receive assistance. In
addition, in cooperation with the Estonian Ministry of Justice, all people domiciled in Estonia
are entitled to free legal consultations if their average gross income remains below EUR 1,700
per month. 323

1.1.2 Financial assistance

It is possible to apply for financial assistance from the municipality where one lives, and the decision to
grant or refuse such assistance is taken by the municipality based on the person's income, number of
family members, etc. A person can apply for a subsistence benefit if his or her income remains below
the subsistence level. In 2021, the subsistence level for a person living alone or for the first member of a
family was EUR 150 per month.32¢ When applying for a subsistence benefit, expenses such as housing,
including rent, utilities, etc. are taken into account. The EUR 150 subsistence benefit fails to guarantee
a decent standard of living in the conditions of rapid price increase caused by the crisis.

1.1.3 Dwelling

Local authorities have a general obligation to provide people with a place of temporary
overnight stay and temporary shelter services (§30(1) and §33(1) of the Social Welfare Act).32>
Temporary shelter services are mainly used by the homeless, as they provide beds, washing
facilities and a safe environment.

Provision of dwelling is also a social service organised by local authorities. Its objective 1s to
ensure the possibility to use a dwelling by a person who due to socio-economic situation is
unable to provide a dwelling which would correspond to their own and their family’s needs (§
41(1) of the Social Welfare Act).326 Therefore, if a victim of violence against women does not
have a dwelling, she can apply to the local authority for getting a place to live at. De facto, many
local authorities lack suitable rental premises or have very long waiting lists. The situation is
especially complicated outside the two largest cities, Tallinn and Tartu.

322 Riigi digusabi seadus (22.12.2020). Rug: Teataja 1. Accessed 23.02.2022,
https://www.riigiteataja.ee/akt/ROS (hereinafter Riigi digusabi seadus)

323 Riigi oigusabi seadus (22.12.2020). Rugi Teataja 1. Accessed 23.02.2022,
https://www.riigiteataja.ee/akt/ROS (hereinafter Riigi digusabi seadus)

324 Sotsiaalministeerium.(2021). Toimetulekutoetus. Accessed 23.02.2022,
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Interviews with the support centres ’staff revealed that local authorities failed to offer women
housing, telling them there was no suitable housing available in the area due to which many
women might not get the necessary help. And so, even though laws do exist, their enforcement
remains a problem as local authorities lack finances to perform their functions. Over the years,
an increasing number of duties have been imposed on local governments, adequate funds
enabling them to fulfil these duties are, however lacking. This means that in practice, women
survivors have to take care of the funds for renting living space, pay one month’s rent in advance
deposit and broker’s fee, which can amount to nearly EUR 1,000. It is very difficult for women
to secure this amount of money, so they have to turn to their relatives for help or borrow the
money, as few are able to raise such a large sum on their own. This is particularly the case with
women who have been accommodated in women’s support centres.

1.1.4 Education and training

In Estonia, people are guaranteed the right to free education (basic, upper secondary and
higher education), but this does not always guarantee equal access to education for everyone.
Caused by the COVID-19 restrictions, educational opportunities of many students worsened
as schools shifted to distance learning and not all families have access to the internet. The
problem is particularly widespread in rural areas. Many families did not have and still do not
have the means to obtain necessary technical equipment, which makes it impossible to work
from home as well as to participate in remote learning. As a result, many abused women and
their children suffered because of COVID-19 restrictions. These are particularly girls and
women who lack access to education and work owing to economic and domestic reasons.3%’

COVID-19 restrictions have also affected overall access to training, including further training.
This also concerns women survivors of violence. Due to various restrictions, in the 2020-2021
period, training courses were occasionally either banned altogether, or specific restrictions were
imposed on participation. In 2021, Estonia introduced the "COVID-19 vaccination passport"
and access to training was linked to the requirement of presenting the passport to prove you
were vaccinated. Women without a valid corona vaccination passport or who had recovered
from COVID-19 over 6 months ago had no access to training and services, even if they were
healthy according to the results of a PCR test.

The responses given by victim support staff suggested that women living in rural areas had
faced more hardships accessing refresher courses. Participation in training became also more
expensive and took more time as women often had to drive long distances further away from
home. When some of the courses were moved online, proper internet connection as well as the
right equipment were needed, which not all women had or could afford.

1.1.5 Assistance in finding employment

The State provides assistance to people in finding a job which is the responsibility of the
Unemployment Insurance Fund. To access the service provided by the Unemployment
Insurance Fund, in most cases access to the internet is a must. During the state of emergency,

527 Erss, M. (2021). Kuidas lappida koroonaaja distantsoppel tekkinud auke opilaste teadmistes?.
Opetajate leht. Accessed 23.02.2022, https://opleht.ee/2021/02/kuidas-lappida-koroonaaja-
distantsoppel-tekkinud-auke-opilaste-teadmistes/




the Unemployment Insurance Fund did not practice face-to-face meetings at their premises
and the consultations were conducted exclusively by phone. During the state of emergency,
most government agencies switched to remote working and communication with people by
phone or online which has remained a common practice after the termination of the state of
emergency.

The interviews with professionals revealed that victims complained of difficulties accessing
services provided by the Unemployment Insurance Fund, especially during the state of
emergency.

1.1.6 Access to health and social services

The victim support staff participating in the interviews also pointed to the fact that it was no
longer possible for women to have face-to-face appointments with family physicians as only
telephone consultations were provided during the state of emergency. Frequently, it was
impossible to reach the family physicians as they were overburdened; no-one answered the
phone or the lines were just always busy. The victims were particularly distressed when they
had to frequently consult the doctor because of their children’s health issues.

The interviewees also pointed to problems with accessing the rehabilitation services as during
the state of emergency the services were simply not provided. Moreover, access to services for
women with disabilities deteriorated.

Women contacting support centres highlighted problems with accessing social services as the
services moved online which, however, depended on the availability and quality of internet
connections as well as on digital skills. For example, as many of the child protection
professionals started working from home, women missed opportunities to meet them face-to-
face. What women further lacked was the option to submit a divorce application digitally as
this option is not envisaged in the current law.

The responses given in interviews with professionals working in women’s support centres
pointed both to positive as well as negative effects of COVID-19 on victims:

e Due to the lockdown, some of the women had fewer opportunities to contact people outside
of their home without their abusive partner knowing about it.

e Women were also negatively impacted when general services quickly shifted online which worsened
access to services for women living in areas without good quality internet connection or without the
means to secure it. Today, there are still lots of rural households that just cannot afford decent
internet services. One problem complicating the situation further is lack of digital skills among older
women.

e According to a survey published in 2021, Estonia fell in the digital quality of life index due to slow
and expensive internet.328 Thus, the increase in the cost of the internet is directly related to the
availability of assistance to victims of violence against women and can significantly limit the

328 Magi, K.A. (2021). Eesti langes digitaalse elukvaliteedi tabelis, pohjuseks aeglane ja kallis internet.
Drgigeenius. Accessed 23.02.2022, https://digi.geenius.ee/rubriik/uudis/eesti-langes-digitaalse-
elukvaliteedi-tabelis-pohjuseks-aeglane-ja-kallis-internet/



availability of all kinds of e-services, depending on whether the victim lives in an area belonging to
good or bad coverage zones.

e Asa positive impact it was highlighted that while in the past women spent a lot of travel time
to access services, especially in rural areas, the women were now able to contact the service
providers online more quickly from home helping them save time. This was the case only if
the woman had all the necessary equipment and good quality internet access.

1.2 Specialist support services

Under Article 22 of the Istanbul Convention, all victims must be provided with immediate,
short- and long-term specialist support services in an adequate geographical distribution. In
Estonia, specialist services for victims are provided by the Social Insurance Board. Victim
support services are accessible to all victims of violence regardless of the type of crime
committed or the sex of the victim. Victim support staff are present in all counties of Estonia
and they provide on-the-spot counselling and support to victims.32?

The interviews conducted with women’s support centres ’stafl’ helped identify challenges
related to access to services during the state of emergency as possibilities to meet victim support
staff face to face did not exist.

On 1 January 2019, the Social Security Board launched its own telephone helpline 116 006
which is accessible to all victims.33? Up until then, there was only one hotline 1492 in operation
in Estonia for women victims of violence. Established in 2008 and run for years by the Estonian
Women's Shelters Union, the hotline 1492 continues providing the service also today.?3! Thus,
according to Article 23 of the Istanbul Convention, it is only the hotline 1492 that is specifically
catering to the needs of abused women, as the telephone helpline 116 006 1s meant for all
victims of violence.33?

1.2.1. Services of women's shelters

Article 23 of the Istanbul Convention stipulates that parties to the Convention shall take the
necessary legislative or other measures to provide for the setting-up of appropriate, easily
accessible shelters in sufficient numbers to provide safe accommodation, especially for women
and their children.333

In Estonia, services of women'’s shelters form part of the compound service offered to victims
of violence against women or women's support centre service. The service includes provision

329 Sotsiaalkindlustusamet. (n.d.). Ohvriabi ja ennetusteenused. Accessed 23.02.2022,
https://www.sotsiaalkindlustusamet.ee/et/ohvriabi-huvitis/ ohvriabi-ja-lepitusteenus#Ohvriabi
330 Sotsiaalkindlustusamet. (n.d.). 116 006- Ohvriabi kriisitelefon. Accessed 23.02.2022,
https://www.sotsiaalkindlustusamet.ee/et/ohvriabi-ennetustoo/ 1 16-006-ohvriabi-kriisitelefon
331 Eesti Naiste Varjupaikade Liit. (n.d.). Tugitelefon 1492. Accessed 23.02.2022,
https://www.naisteliin.ee/?1d=115

332 Convention on Preventing and Combating Violence against Women and Domestic Violence,
Article 23

333 Convention on Preventing and Combating Violence against Women and Domestic Violence,

Article 23




to the victim of initial crisis counselling, case-based counselling, psychological counselling as
appropriate, legal counselling and safe temporary accommodation.?3*

According to Article 23 of the Explanatory Report of the Istanbul Convention, specialised
women’s shelters are best equipped to address multiple problems faced by women because their
functions go beyond providing a safe place to stay.33> Women's support centre service is
regulated by the Victim Support Act,33¢ which sets out the content of the service and the
requirements for the service provider. Women's support centres operate in 15 regions in Estonia
and their services are coordinated by the Social Insurance Board (Sotsiaalkindlustusamet).337

The interviews conducted with the staff of women’s support centres revealed that during the
state of emergency declared in response to the COVID-19 pandemic, many women did not

feel secure to seek assistance from women'’s support centres as it was not very clear for them

what the state of emergency entailed. At the same time, all women’s support centre services
were available for the victims de facto throughout the period of the state of emergency. Because
of the risks associated with COVID-19, women themselves were less willing to meet the staff
face-to-face in the counselling room or preferred instead to meet outdoors. Women seeking
help were more willing to contact the centres on the phone due to which the number of

telephone consultations grew substantially. Overall, however, the levels of asking support
declined.

During the emergency, psychological counselling sessions were somewhat limited since the
service could not be provided with the same degree of efficiency from a distance. Nevertheless,
during the state of emergency, support centres continued to provide legal and, to a certain
extent, psychological counselling, doing so in the form of online counselling. The responses
given in interviews also suggested that the staff tried to do their best to continue assisting victims
during the state of emergency while also respecting all security rules (practising 2 meters
physical distancing, disinfecting hands, wearing masks, etc.).

Interviews with women's support centre staff further revealed that women who tested positive
for COVID-19 could not have been provided accommodation in each county as this would
have jeopardised the health of the women and children already staying at the centre.
Fortunately, support centres did not have to deal with such situations as accommodation
services were rarely needed. In counties where support centres have several apartments (e.g.
Ida-Viru County, Tallinn), a COVID-19 positive woman and her children were
accommodated in a separate apartment. In Tallinn, a special COVID-19 taxi service was
provided to assist women 1n getting to the place of accommodation. In other countries, an
option to use separate accommodation facilities for COVID-19 positive victims were envisaged
together with local and public authorities to mitigate the risks, however, there was no need to
use this option.

334 Sotsiaalkindlustusamet. (n.d.). Naiste tugikeskused. Accessed 23.02.2022,,
https://www.sotsiaalkindlustusamet.ee/ et/ ohvriabi-huvitis/naiste-tugikeskused

335 Eesti Naisteithenduste Umarlaud. (2011). Euroopa Noukogu naistevastase vigivalla ja
perevégivalla ennetamise ja tokestamise konventsiooni juurde. Accessed 23.02.2022,
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Women's support centres paid particular attention to safety issues (disinfection, protective
clothing) during and after the state of emergency. However,this involved some extra costs for
the support centres. These support centres ’extra costs were initially shouldered by the
Women's Shelters Union. Assistance was later also provided by the government that allocated
protective equipment, rapid tests, etc. free of charge. The government also offered the staff of
women's support centres opportunities to vaccinate early in the process. Now all women's
support centres carry out rapid tests before a woman and her child(ren) are admitted to the
centre. Furthermore, Women's support centres do not require a COVID-19 vaccination
certificate from the woman.

The responses given by professionals also showed decreased levels of training on general
prevention and violence. For example, due to COVID-19 restrictions, support centres ’staff
were not able to visit schools to talk to young people about violence as schools had shifted to
distance learning. Also, when schools reopened after the COVID-19 closures, many schools
restricted outsiders from entering their sites. Therefore, several planned training sessions had
either to be cancelled or moved online.

Whereas before the COVID-19 crisis, family health centres were willing to distribute
information bulletins on accessing help for abused women, during the COVID-19 pandemic
this practice was banned because of the risk of infection. Therefore, services had to be promoted
only through the media or online.

For the purpose of writing this paper, the Estonian Women's Shelters Union provided access
to statistical data on the use of women's support centre services for 2019, 2020, 2021 in 11
counties in Estonia.33

Year Number of | Percentage | No of over- | No of No of
Number of | women of women | night stays of | children overnight
women using using women using stays of
contacting accommodat | accom- using accommodat | children
women’s ion modation |accom- ion service
support service service modation together
centres SerViCC Wlth mother

2019 | 1098 100 9,11 2113,00 91 1887

2020 | 1092 79 7,23 2609,00 55 1924

2021 | 1204 92 7,64 3419,00 85 2698

Table 1: Estonian Women’s Shelters Union (EWSU) statistics for 11 counties in Estonia,
women + overnight stays (Reitelmann, 2022)

338 Reitelmann, E. (2022). Estonian Women’s Shelters Union (EWSU) statistics for 11 counties in
Estonia, women + overnight stays.



The EWSU statistics permit us to conclude that the number of women seeking safe
accommodation decreased due to the lockdown, which seems logical given the range of
measures introduced by the government during the period under review. However, at the same
time, the period of stay at the facility increased 1.5 times. This can be explained by the
economic hardships faced by women as well as problems finding affordable housing. Due to
property price rises since 2019 women are finding it increasingly difficult to buy their own
home. The problem has been present for the past years, and with fewer properties available,
more people are forced to opt for rental housing and stay in the rental market for longer than
initially expected.33?

The EWSU statistics show an increase of almost 30% in the number of telephone and online
counselling sessions and a decrease in the number of face-to-face appointments between 2019

and 2021.

Despite the COVID-19 restrictions, the 11 support centres still offered a significant amount of
services to victims of violence against women, including psychological and legal counselling.
Whereas the need for legal counselling was growing constantly during the review period, the
need for psychological counselling increased in particular in 2020 when the COVID-19
pandemic hit Estonia.

Crisis
Psychological | Legal counsel- | counselling / Case-based
Year counselling / | ling / hrs hrs counselling / hrs
hrs
2019 1349 1225 778,00 3655,00
2020 1490 1679 845,00 3296,00
2021 1160 1701 119,00 2988,00

Table 2. ENVL statistics for 11 counties in Estonia, volume of services in hours

339 BNS. (2021). Oma kodu soetamine muutub eestlasele itha kattesaamatumaks. Kodugeenius. Accessed
23.02.2022, https:/ /kodu.geenius.ee/rubriik/kinnisvara/elamispindade-kattesaadavuse-halvenemine-
jatkub/



Year | Number | Number of | Percent | Num | Percent | Number | Percentage | Number of | Percenta
of women age of | berof | age of |of of women women ge of
women | experien- |women | wome | women |women | experiencing | experienci | women
contact- | cing experie | n experie | experien | economic ng sexual | experien
ingwo- | psycholo- |ncing |experi |ncing | cing violence violence cing
men's gical psychol | encin | psychol | economi | among sexual
support | violence ogical |g ogical |c victims violence
centres violenc | physi |violenc | violence among

e cal e victims
among | violen | among

the ce victims

victims

2019 | 1098 1041 94,81 (629 |57,29 637,00 |58,01 125,00 | 11,38

2020 | 1092 1011 92,58 1600 54,95 |572,00 52,38 96,00 8,79

2021 | 1204 1079 89,62 | 634 22,66 |594,00 |49,34 170,00 | 14,12

Table 3: EWSU statistics for 11 counties in Estonia, types of violence

The most common type of violence experienced by women in any given year under review was
psychological violence (concerns practically all women that contacted the centre). Physical and
economic violence remained at an equally high level. The least common type of violence was
sexual violence. This harmonises with the statement in the Explanatory Report of the Istanbul
Convention, Article 33 saying that psychological violence often precedes or accompanies
physical and sexual violence in intimate relationships (domestic violence). 340

As explained above, during the COVID-19 restrictions, there were no changes in the forms of
violence committed with physical and economic violence both staying at a high level. What
increased, however, was the frequency of reporting of cases of sexual violence. Women seem
to be better equipped to analyse different aspects of their own lives and better understand the
nature of violence. Regarding economic violence, the interviewees highlighted women’s
growing concern about economic coping. This concerns particularly mothers raising children
alone in case the abusive parent pays no or a very small amount of child maintenance. Women
further fear increasing economic hardships during the COVID-19 restrictions since the state
amended the Family Law Act relative to minimum maintenance. With the amendment, the
state reduced the maintenance payments, inter alia, at the expense of the state family
allowances, the total basic amount of maintenance for a child was reduced as of 01.01.2022
(Family Law Act § 101)341. Unfortunately, the Ministry of Justice did not take the proposals
made by the EWSU into consideration when drafting the law, and the adopted amendment

340 Coouncil of Europe (2011). Council of Europe Convention on preventing and combating violence
against women and domestic violence (CETS No. 210). Explanatory Raport. Accessed 23.02.2022,
CETS 210 - Explanatory Report to the Council of Europe Convention on preventing and combating
violence against women and domestic violence (coe.int)

341 Coouncil of Europe (2011). Council of Europe Convention on preventing and combating violence
against women and domestic violence (CETS No. 210). Explanatory Raport. Accessed 23.02.2022,
CETS 210 - Explanatory Report to the Council of Europe Convention on preventing and combating
violence against women and domestic violence (coe.int)




fails to consider bigger economic responsibility of single mothers when raising children, leading
to increased levels of child and female poverty.

Conclusion

The state of emergency introduced during the COVID-19 pandemic and subsequent
government-imposed restrictions in Estonia have affected women’s lives, including the
opportunities for victims of violence against women to access various services. In 2020 and
2021, the restrictions were changed depending on the spread of the virus in the country.

Cases of violence require urgent intervention. Fortunately, 24/7 assistance to victims of
violence against women was available throughout the period of COVID-19 restrictions, which
means that following services were maintained:

o In case of physical and sexual assault - police, phone number 112

o In case of bodily injury - emergency medicine departments in every county
centre across the country

o Crisis helpline, phone number 116 006

o Violence against women hotline, phone number 1492
’ .

o Women's support centre in every county

o Sexual violence crisis centres in 4 regions

When analysing the period 2020-2021, it can be argued that, yes, the COVID-19 pandemic

had a direct impact on access to assistance and services for victims of violence against women.

Based on the interviews with professionals working in women’s support centres, the following
can be concluded:

a)  During the COVID-19 restrictions, the number of women contacting women'’s support
centres did not increase in Estonia, it remained relatively stable.

b)  The need for women’s accommodation in shelters decreased.
¢)  Women'’s contacts and communication with the outside world decreased.
d)  Women experienced equally physical and economic violence.

The number of women belonging to various vulnerable target groups contacting women'’s
support centres increased, especially the number of women of other nationalities and
speakers of other languages, who live in Estonia and have fallen victims of domestic
violence here.

a
~

f)  The provision of the women’s support centre services became more expensive for the
NGOs providing the services due unexpected costs related to the spread of COVID-19 in
connection with the need to apply safety measures and ensure security.

g)  Access to medical care was hampered by the increase of workload in the medical sector.

h)  Access to new housing for women wishing to leave a violent relationship has become more
difficult due to the rising real estate prices. Women are often not able to rent or buy real
estate anymore.



As the general cost of living in Estonia has increased in recent years, and the prices of
services and goods have risen steadily, rather than ending up in economic hardships,
victims decide to stay more often in the violent relationship.

Local authorities limited budgets which lead to their inability to provide housing often
leave victims of violence against women without the necessary assistance.

General availability of assistance for various services has varied across the country; face-
to-face meetings with the service providers have decreased, including services provided by
the state. Many services provided by the state and local authorities have not reached the
levels present before the COVID-19 lockdown, which makes the availability of the service
dependent on everybody’s ability to use the internet.

Widespread uncertainty and anxiety in the country, and the need to face multiple
simultaneous crises has had a negative effect on women’s mental health, i.e. new problems
have emerged in addition to violence.

There is no gender-sensitive approach to crisis management in Estonia, although women
dominate in ministries and agencies, and the current Prime Minister, Minister of Justice,
Minister of Education, Minister of Finance and Foreign Minister are women who could
pay attention to women's human rights.

This study confirmed that women are very vulnerable in various crisis situations, including the
COVID-19 pandemic. Analysing what happened in Estonia in the period 2020-2021 and the
interviews conducted with professionals, the following recommendations can be given to defend
women’s human rights:

e The provision of services must ensure the availability of all services provided by the state

and local authorities outside the online environment in the same way it was done prior to

the pandemic in order to ensure equal access to services independent of the victim’s
economic situation, access to equipment or place of residence.

Concrete measures must be envisaged to combat economic violence against women. Victims
of economic violence must be assisted de facto, not only de jure.

There 1s a need to increase the financial capacity of local governments enabling them to
fulfil their legal obligations and provide the necessary services, especially in rural areas.

In crisis management, the impact of both the crisis as well as the proposed mitigation
measures on both women and men, including on victims of violence against women must
be constantly analysed to avoid limiting women's rights and to eliminate indirect
discrimination.
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