| UNIVERSITY orF TARTU

=

L
|

63

Journal of International
Law and Human Rights

= Autumn 2025

e ——

'\ Issue 3

Human Rights in Tension:
Life, Dignity, and Expression

T S TR LI T

In this issue

Lev Tarasyuk
Sandra Kitt
Andrés Tauler Ruiz
Arthur Angelidis
Ziya Bektashi

Jan-Henrik Koch
Eva Maria Ounapuu



Citation suggestion: [author surname], [‘article title’], 3 University of Tartu Journal of
International Law and Human Rights (UTJILR) (2025) [first page of article], at [page number if a
direct quote or paraphrase].



Il UNIVERSITY or TARTU

LRl )
by

Journal of International

Law and Human Rights

Human Rights in Tension:

Life, Dignity, and Expression

Issue 3, 2025
Pages 1-62



Human Rights in Tension: Life, Dignity, and Expression UTJILR 3 (2025)

Editor in Chief

Lev Tarasyuk (law student at the University of Osnabriick, Germany & former Erasmus student at
the University of Tartu, Estonia)

Editors

Andres Tauler Ruiz (law and business administration student at the University of Valladolid, Spain
& former Erasmus student at the University of Tartu, Estonia)

Arthur Marie Angelidis (law student at UCLouvain Saint-Louis Bruxelles, Belgium & former
Erasmus student at the University of Tartu, Estonia)

Gregor Pihlak (bachelor of arts in Social Sciences (faculty of law) at the University of Tartu,
Estonia & former Erasmus student at the University of Cologne Law, Germany)

Jan-Henrik Koch (law student at the Goethe University Frankfurt, Germany & former Erasmus
student at the University of Tartu, Estonia)

Léa Louise Gérard (law associate's degree at Université Bourgogne Europe, France & bachelor’s
law degree at Tallinn University, Estonia)

Vincent Langer (law student at University of Bayreuth, Germany & former Erasmus student at the
University of Tartu, Estonia)

Scientific Advisory Board
Merilin Kiviorg (associate Professor of International Law, University of Tartu)

Lauri Milksoo (professor of International Law at the University of Tartu, member of the Institut de
Droit International, the Venice Commission of the Council of Europe and the Estonian Academy of
Sciences)

Julia Laffranque (justice at the Estonian Supreme Court and visiting professor at the University of
Tartu and prior judge at the European Court of Human Rights, Deputy Director of the Academy of
European Law (ERA), deputy secretary general at the Estonian Ministry of Justice, Member of the
Permanent Court of Arbitration, presidents of Consultative Council of European Judges and
International Federation for European Law)

René¢ Virk (associate Professor of International Law, University of Tartu)

Tiina Pajuste (professor of International Law and Security Studies and Director of the School of
Governance, Law and Society at Tallinn University)

Delphine Saint-Martin (bachelor of arts in French law and Common Law at the University of Paris
Nanterre, France & master of arts in International Law and Human Rights at the
University of Tartu, Estonia)



UTJILR 3 (2025) Table of contents

Table of contents

Merilin Kiviorg
Editorial: Traversing Boundaries in Contemporary International Law and Human Rights....1

Lev Tarasyuk

Human dignity as a functional tool for creating new rights? — A comparative

analysis based on the example of same-sex marriage legislation....................................... 4
Sandra Kiitt

Criminalising Assisted Suicide: A Comparative Analysis of Legal Approaches in

Europe and Canada....... ... ..o e 13

Andrés Tauler Ruiz
Models of surrogacy prohibition in the European Union: Structure and effectiveness......... 20

Arthur Angelidis
The Right to life and accountability for unlawful killings by Autonomous Lethal
Weapons: A comparative analysis between the United States, Germany and China............ 29

Ziya Bektashi
Freedom of Expression vs. Hate Speech: A Comparative Analysis of ECtHR (Perincek
v Switzerland) and HRC (Faurisson v France) Jurisprudence.................................oo.l. 37

Jan-Henrik Koch
A comparison of privacy cases involving public figures and (tabloid) newspapers............... 44

Eva Maria Ounapuu
European and Inter-American Courts’ responses to abuse of female journalists: a
COMPArative PeISPECEIVE. . ... .ottt 54

II



Merilin Kiviorg UTJILR 3 (2025), 1-3

Merilin Kiviorg®

Editorial: Traversing Boundaries in Contemporary International Law and
Human Rights

Dear Reader,

In a world marked by the volatility of political borders, the endurance of human rights principles is
ceaselessly tested. The latest issue of the University of Tartu Journal of International Law and Human
Rights reaffirms the journal’s commitment to probing urgent questions at the intersection of legal
doctrine, societal transformation, and evolving jurisprudence. This issue, as ever, is a testament to the
intellectual vitality of our contributors, drawn from diverse legal backgrounds but united by a rigorous
engagement with the most salient questions facing the international human rights community today.

The distinguishing feature of our journal is its dual structure: a commitment to broad-ranging analysis
of recent developments in international law and a deep thematic dive into issues of enduring and
current relevance. The present collection not only upholds this tradition but demonstrates the value
of comparative, interdisciplinary, and cross-regional perspectives—a scholarly imperative made ever
more pressing by the proliferation of global challenges and the contestation of established norms.

Several papers foreground marginalized or controversial dilemmas, inviting critical reassessment of
long-standing paradigms. The lead article by Lev Tarasyuk tackles the functional use and
fragmentation of “human dignity” across courts and jurisdictions—cautioning against its
overextension and calling for its prudent invocation in contentious areas such as same-sex marriage.
By analysing key judgments from multiple legal traditions, the article not only highlights doctrinal
ambivalence but also the risks of rhetorical inflation, urging a focus on consensus-based
understandings to prevent the dilution of dignity as a normative foundation.

In the realm of bioethics and state intervention, the issue’s comparative study on the criminalization
of assisted suicide in Europe and Canada probes the boundary between protection of the vulnerable
and respect for autonomy at life’s end. Sandra Kiitt is contrasting the ECtHR’s margin of appreciation
with the Canadian Supreme Court’s strong assertion of self-determination, the paper draws vital
lessons for states grappling with the challenge of upholding both dignity and the right to life in a
pluralistic society.

Addressing another frontier of legal and ethical contestation, an in-depth review of surrogacy
prohibition models in the European Union by Andrés Tauler Ruiz exposes both the limitations of
fragmented national policy and the urgent need for coordinated European and rights-based
approaches. Through robust comparative analysis, the article interrogates how domestic bans can
clash with children’s rights and questions the effectiveness of regulatory approaches in a world of
transnational reproductive markets.

The spectre of new technologies and their potential—and peril—for human rights finds sharp focus

* The author is an PhD Associate Professor of International Law at the University of Tartu. The articles in this issue
were created as part of the lecture "Comparative Human Rights Law" led by the author.
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in the analysis of state accountability for lethal autonomous weapons. Arthur Angelidis is juxtaposing
regulatory stances and legal frameworks from the United States, Germany, and China, the article
interrogates the adequacy of current accountability mechanisms and the implications for the
foundational right to life. It is a timely reminder that law must strive to keep pace with innovation
lest fundamental rights become casualties of unchecked progress.

The contemporary contest over free speech and the fight against hate speech is scrutinized through
the lens of leading ECtHR and HRC decisions on denialist expression. This comparative work by
Ziya Bektashi not only dissects the legal intricacies of restricting speech in the service of social
cohesion but also illuminates the unresolved dilemmas posed by different regional approaches to
historical truth, group dignity, and the limits of tolerance.

Jan-Henrik Koch revisits one of the central themes of European rights law: the balance between
privacy and freedom of expression. The thorough comparative assessment of ECtHR jurisprudence
in privacy cases involving public figures and the tabloid press underscores the evolving standards in
balancing private and public life, as well as the complexities in the age of digital media.

Eva Maria Ounapuu closes the issue with “European and Inter-American Courts’ responses to abuse
of female journalists: a comparative perspective.” Ounapuu provides a nuanced comparison of
judicial protections for women journalists, emphasizing the role of intersectionality, state
responsibility, and the broader democratic implications of effective remedies.

A closer look at this compilation reveals three compelling features that tie the issue together.

First, the concept of human dignity acts as a thread weaving through all the articles—sometimes as
overt subject matter, sometimes as a foundational value shaping legal claims and outcomes. Whether
in the debates over marriage equality, the autonomy of terminally ill individuals, the regulation of
reproductive markets, or the challenges posed by hate speech, privacy, and gender-based violence,
questions of dignity emerge as central or underlying concerns.

Second, the comparative methodology is the primary analytical approach throughout the issue. Each
article sheds light on its subject by engaging with multiple jurisdictions, collections of cases, or
contrasting legal cultures, moving beyond mere description to draw nuanced, critical insights about
international trends, doctrinal development, and policy pitfalls.

This third issue of the Journal of International Law and Human Rights stands as a testament to the
collaborative spirit and ambition of the University of Tartu’s student community. The journal was
founded by initiative of students in 2021, who recognized the value of establishing a forum for
rigorous, comparative scholarship in international law and human rights. Fully organized and
managed by students, the journal continues to reflect the vitality, diversity, and self-governing ethos
of its editorial team and contributors.

The articles featured in this issue grew out of the research, presentations, and debates during the
student conference on Comparative Human Rights Law. They represent the outcome of extended peer
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learning, critical engagement, and reflection fostered by the course environment. True to international
academic standards, all contributions in this volume have been subjected to double peer review,
ensuring scholarly rigor, constructive feedback, and fairness in the editing process.

With this third issue, the journal builds on its student-led foundation, broadening the reach and
strengthening the impact of our growing scholarly community. Each edition not only marks the
progression of new voices and research interests but reaffirms the value of student initiative and
collaborative enterprise in academic publishing. May this volume spark further inquiry and
constructive dialogue among all readers devoted to the study and practice of international law and
human rights.
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Lev Tarasyuk”

Human dignity as a functional tool for creating new rights? — A comparative
analysis based on the example of same-sex marriage legislation

Abstract

This paper explores the concept of human dignity as a functional and interpretative tool in the
Jjurisprudence of human rights law, with a specific focus on same-sex marriage legislation across
different legal systems. While human dignity is often hailed as a universal cornerstone of human
rights, its ambiguous and culturally contingent nature raises concerns about its utility in establishing
uniform international standards. The paper first examines the conceptual elasticity of human dignity,
identifying its roles as a principle, right, and normative foundation. It then applies a comparative
approach, analysing jurisprudence from the United States Supreme Court, the Inter-American Court
of Human Rights, the Sapporo High Court in Japan and the European Court of Human Rights.

Through these case studies, the paper highlights the functional role of human dignity: not as a
standalone legal basis, but as a secondary argumentative tool supporting the development or
expansion of existing rights. The analysis reveals both the potency and limitations of dignity-based
reasoning—while it can catalyse progressive interpretations within sympathetic legal and cultural
frameworks, it often fails to compel change in jurisdictions with divergent social values. The doctrine
of the ‘margin of appreciation’, particularly in the ECtHR and, without it being firmly established in
its practice, the IACtHR, further complicates attempts to universalize rights grounded in culturally
specific understandings of dignity.

Ultimately, the paper argues that overreliance on human dignity in contentious legal areas like same-
sex marriage risks fragmenting the concept and undermining its role as a shared normative
foundation. To preserve its legitimacy and coherence in international law, human dignity should be
reserved for issues with broad cross-cultural consensus. Otherwise, it may become a rhetorical device
reflecting the moral vision of a given society, rather than a genuine bridge between legal cultures.

Table of contents
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" The author is a law student at the University of Osnabriick and was an Erasmus student at the University of Tartu. The
contribution was created as part of the course "Comparative Human Rights Law" led by PhD, Associate Professor
Merilin Kiviorg.
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1 Introduction

While introducing the concept of human dignity in legal discussions, it is typically addressed as ‘one
of the most pervasive and fundamental ideas in the entire corpus of international human rights law.”!
Its undoubted importance makes it challenging to define its exact meaning and reach within the
relevant legal framework. Its interpretation remains highly fluid and context-dependent. Diverse
legal, cultural, and philosophical traditions in different jurisdictions influence it. This makes it a
difficult point of reference for comparison.? Nevertheless, these circumstances did not stop national
and international actors from using human dignity in their jurisprudence. They have elevated this
concept as a cornerstone of human rights decision-making. With this conceptual uncertainty, an
important question arises. Does reliance on human dignity in national and international reasoning
obstruct uniform international standards of human rights protection?

The following essay deals with that question by introducing the concept of human dignity while
focusing on the functional approach of its use (2.). Based on the example of same-sex marriage
legislation (3.), the essay provides examples from different national and international courts with
different cultural and social backgrounds on how the concept of human dignity is used within the
reasoning of the courts, presenting cases decided from the US Supreme Court and the Inter-American
Court of Human Rights (IACtHR) (3.1.), the Sapporo High Court in Japan (3.2.) and the European
Court of Human Rights (ECtHR) (3.3.) to establish whether obstacles to establishing uniform
international standards of human rights protection can be found (3.4.) and, if so, how those obstacles
can be explained (4.).

2 Concept of human dignity

A brief approach towards the understanding of human dignity has to be issued first. Human dignity
can be understood in many ways. It is regarded as a principle, a fundamental right as well as a basis
of fundamental rights.® The application of human dignity can be of absolute nature, standing above
all other principles and rights without the possibility of compromising, as seen in the German* and
Israeli® legal systems just to name a few examples, or of relative nature, falling under a balancing
exercise with other fundamental rights.® Dignity can be of a personal or communitarian dimension,
the latter seen in the African approach within the African Charter on Human and Peoples' Rights.’
And finally, it can be found in national constitutions as well as international treaties, with the latter
being first and foremost represented by the International Covenant on Civil and Political
Rights(ICCPR), which was ratified by most nations worldwide.®

' D. Shelton (ed.), Human Dignity (2013), at 345.

2 Shultziner, ‘Human Dignity- Functions and Meanings’, 3 Global Jurist Topics (2004) 1, at 16.

3 Explanations relating to the Charter of Fundamental Rights of 14 December 2007, OJ 2007 C 303/17.

4 Article 1(1) Basic Law for the Federal Republic of Germany.

5 Israel Ministry of Foreign Affairs, Basic-Law: Human Dignity And Liberty (1992), available at
https://fs.knesset.gov.il//12/law/12_Isr 211801.PDF.

¢ Kumm and Walen, ‘Human Dignity and Proportionality: Deontic Pluralism in Balancing’, 13-03 NYU School of Law
Public Law Research Paper (2013) 1, at 23.

7 Shelton, supra note 1, at 353.

8 United Nations Human Rights Treaty Bodies, UN Treaty Body Database, available at https://tbinternet.
ohchr.org/ layouts/15/TreatyBodyExternal/Treaty.aspx?Treaty=CCPR&Lang=en, accessed 05 May 2025.
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Fundamentally speaking, however, the concept of human dignity fulfils one major function: To create
a foundation for common legal grounds based on a minimum core of the meaning of human dignity
upon which a wide range of societies can agree despite their cultural, ethical, religious and political
differences.” The minimum core can be further defined by at least three elements: Every human being
possesses an intrinsic worth, this intrinsic worth should be recognized and respected by others and
recognizing the intrinsic worth of the individual requires that the state should be seen to exist for the
sake of the individual human being, and not vice versa.'’

Besides the question on the meaning of human dignity, the contextual approach of its use in
jurisprudence is of great importance. Apart from its mere rhetorical appearance in many human rights
cases, following a functional approach, three major aspects can be identified for the concept to
contribute to the reasoning upheld by the courts. Firstly, human dignity can be used to justify
expansive interpretations of human rights.!! Secondly, it can strengthen the centrality and importance
of the right in question as well as limit possible exceptions or limitations to that right.'? Lastly, it can
serve textually as a normative reference point within the treaties while pointing beyond them, bringing
possibilities to add new content to the treaties via interpretation.'® Altogether and as far as it actually
brings its weight into the reasoning, human dignity mainly acts as a catalyst for justifying new
developments or as an accelerator for justifying further developments of already existing concepts
and rights.'

3 Ambivalence of human dignity — same-sex marriage legislation

Considering the ambivalence behind the concept of human dignity, its application within decisions
linked to human rights issues can lead to different results while relying on apparently similar
reasoning. Although certain topics, which are internationally regarded as relatively uncontentious
from the human rights perspective such as torture or slavery,'> are mostly solved uniformly under the
standards of human dignity, other, more culturally and socially disputed topics are solved
inconsistently despite relying on human dignity.

One of the topics which inherits this complexity is the legalisation of same-sex marriage. Currently,
same-sex marriage has been legalised in 38 countries worldwide, 22 of which are located in Europe. '
Looking at the judicial developments occurring in this field, one major similarity can be identified:
The extensive use of human dignity within the courts’ reasoning, but only as far as an argument
towards legalising same-sex marriage is made.

9 Shelton, supra note 1, at 348.

19 McCrudden, ‘Human Dignity and Judicial Interpretation of Human Rights’, 19 European Journal of International
Law (EJIL) (2008) 655, at 679.

! Shelton, supra note 1, at 358.

12 Ibid., at 358.

13 Ibid., at 358.

14 Shultziner, supra note 2, at 1.

15 De Sena, ‘Slaveries and new slaveries: Which role for human dignity?’, 64 Questions of International Law, Zoom-in
(OIL Zoom-in) (2019) 7, at 10-11.

16 Verband Queere Vielfalt, Die gleichgeschlechtliche Ehe in Europa und weltweit (2024), available at
https://www.lsvd.de/de/ct/427-Die-gleichgeschlechtliche-Ehe-in-Europa-und-weltweit, accessed 06 May 2025.
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3.1 Reasoning in favour of legalisation

One of the cases supporting the legalisation of same-sex marriage can be found in the United States
of America with the Supreme Court’s ruling in Obergefell v Hodges from 2015. The case dealt with
fourteen same-sex couples and two men whose same-sex partners are deceased who filed suits in
Federal District Courts in their home States, claiming that respondent state officials in Michigan,
Kentucky, Ohio, and Tennessee violated the Fourteenth Amendment by denying them the right to
marry or to have marriages lawfully performed in another State given full recognition, defining
marriage as a union between one man and one woman.'” The Fourteenth Amendment includes a
bundle of citizenship rights such as birthright citizenship, equal protection and due process.'® Here,
the court argued that same-sex couples are guaranteed the right to marry and strongly emphasised the
importance of human dignity by pointing out that ‘there is dignity in the bond between two men or
two women who seek to marry and in their autonomy to make such profound choices.’!’
Consequently, denying such choices would therefore deny the wish ‘for equal dignity [and protection]
in the eyes of the law.’?°

A further example is the advisory opinion OC-24/17 from 2017 of the IACtHR concerning a request
from the Republic of Costa Rica. The advisory dealt with the following questions: the recognition of
a change of name in accordance with the gender identity of the person concerned, the granting of a
person’s wish to change their name based on their gender identity and the recognition of the
patrimonial rights derived from a relationship between persons of the same-sex under the American
Convention on Human Rights (ACHR). In the advisory, the IACtHR points out that ‘this free and
autonomous choice [entering into a permanent and marital relationship] forms part of the dignity of
each person and is intrinsic to the most intimate and relevant aspects of his or her identity and life
project’?!, strongly advocating towards obliging the states to ‘guarantee the protection of all the rights
of families composed of same-sex couples, without discrimination in relation to families constituted
by heterosexual couples.’??

Nevertheless, it has to be noted that the IACtHR, having jurisdiction over 20 countries of the 35
Member States of the Organization of American States (OAS),?® openly acknowledges that same-sex
marriage legislation, being a disputed topic, may fall under the preserved domain of each state’s
margin of appreciation,?* allowing those states to partly deviate from the court’s reasoning by limiting
the court’s authority as far as it is reasonable under the individualistic circumstances of the state in

17 Supreme Court of the United States, Obergefell v Hodges (576 US 644), Decision, 28 April 2015, at 2. Decision
available at https://www.justice.gov/sites/default/files/crt/legacy/2015/06/26/obergefellhodgesopinion.pdf.

18 Constitution Annotated, Constitution of the United States Fourteenth Amendment, available at
https://constitution.congress.gov/constitution/amendment-14/.

19 Supreme Court of the United States, supra note 17, at 13.

20 Ibid., at 28.

2 TACtHR, Request by the Republic of Costa Rica, Advisory Opinion (Gender Identity, and Equality and Non-
Discrimination of Same-Sex Couples), 24 November 2017, at 81-82. Decision available at
https://www.corteidh.or.cr/docs/opiniones/serica_24 eng.pdf.

22 Ibid., at 81-82.

23 International Justice Resource Center, Inter-American Court of Human Rights, available at https://cglj.org/wp-
content/uploads/2018/04/5.-IACtHR-Overview.pdf.

24 JACtHR, supra note 21, at 86.
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question.?> This doctrine, originally developed by the ECtHR and partly adapted by the IACtHR,
supplementing the IACtHR’s doctrine of ‘conventionality control’,?® is of significant importance
concerning Member States being granted the authority to define whether a violation of human rights
under the relevant convention took place, making it a relevant but necessary limiting factor towards
establishing international human rights standards.?’

3.2 New legal developments

In Japan, a country in which same-sex marriage has not been legalised yet, a current development
within the judicial system occurred in 2024. The appellants of this case claimed that the non-
recognition of same-sex marriage under the Civil Code and the Family Register Act of Japan is in
violation of the Constitution and that the National Diet is obligated to take necessary legislative
measures to remedy such violations but has failed to do so, causing mental distress due to the
appellants being unable to marry.?® The Sapporo High Court ruled ‘that individuals [have to] be
respected, their dignity protected and free and equal marriage for all, ensued by the creation of family,
and the legal protection thereof, be realized’,?’ providing once again a judicial example of human
dignity being used as an ultimate argumentative tool to justify rulings against the current state of law.
The court states that ‘marriage is fundamentally related to personal dignity and respect for the
individual, and homosexual persons are disadvantaged in their daily social lives [...].”*°, creating a

strong link between those concepts.
3.3 Ambivalent reasoning in favour of legalisation

Despite the previous cases seeming to follow the same logical structure by partly or mainly relying
on human dignity as an argumentative tool to justify same-sex legislation, this is not always the case,
not even within the reasoning of the same courts. Looking at case law related to same-sex marriage
from the ECtHR, for instance, it is important to have a look at the Fedotova and others v Russia
judgement from 2023. The applicants of the case alleged that they were unable to have their respective
relationships recognised and protected by law, on account of the Russian authorities’ refusal to allow
them to marry and in the absence of any other form of legal recognition and protection of same-sex
couples in the Russian Federation.?!

In this case, the ECtHR, known for its reluctance to issue protection under those circumstances in the
past, as seen in cases such as X and Y v The United Kingdom,*? Rees v United Kingdom?* and Mata
Estevez v Spain,** partly diverted from its previous case law. Instead of allowing states a wide margin

25 Follesdal, ‘Exporting the margin of appreciation: Lessons for the Inter-American Court of Human Rights’, 15
International Journal of Constitutional Law (Int. J. Const. Law) (2017) 359, at 363.

26 Follesdal, supra note 25, at 370.

27 Follesdal, supra note 25, at 359 f.

28 Sapporo High Court, Case No. (Ne) 194 of 2021, Judgement, 14 March 2024, at 2.

2 Ibid., at 26-27.

30 Ibid., at 30.

3 ECtHR, Fedotova and others v Russia, Appl. nos. 40792/10, 30538/14, 43439/14, Judgement of 17 January 2023, at
para 4. All ECtHR decisions are available at http://hudoc.echr.coe.int/.

32 ECtHR, X and Y v The United Kingdom, Appl. no. 9369/8, Decision of 03 May 1983, at 220.

33 ECtHR, Rees v United Kingdom, Appl. no. 9532/81, Judgement of 10 October 1986 at 1.

34 ECtHR, Mata Estevez v Spain, Appl. no. 56501/00, Decision of 10 May 2001, at 1.
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of appreciation in regulating same-sex marriage - based on the assumption that there is little common
ground among the countries under ECtHR jurisdiction, as argued in earlier cases - the court took a
different approach. It actually found that there was a violation of the European Convention on Human
Rights (ECHR). More specifically, the court reasoned that the Russian authorities violated the
applicants’ right to respect for family under Article 8 ECHR and discriminated against them on
grounds of sexual orientation under Article 14 ECHR in conjunction with Article 8 ECHR,*¢ further
partly relying on human dignity within its reasoning.>’” While once again granting a margin of
appreciation towards the Russian authorities regarding regulations concerning the concept of
marriage as such, the court found the absence of any sort of recognition of same-sex relationships in
Russia sufficient to argue towards the violation,*® as same-sex marriage was explicitly banned by the
amendments to the Russian Constitution in 2020,*° forming a series of legal acts against homosexual
people in Russia.*’

3.4 Same concept, different understanding

Nevertheless, despite the ruling of the ECtHR, the Russian legislation towards same-sex marriage has
not changed to this date, making the ruling appear inefficient in this regard. Even though the Russian
Federation ceased to be a party to the European Convention on Human Rights on 16 September 2022
after its exclusion from the Council of Europe, at least in theory, the Russian Federation has a binding
legal obligation to implement judgements and decisions from the ECtHR dealing with violations
before this point in time.*! Furthermore, the Russian Federation is obliged to protect human dignity
and related matters under Article 21 Section 1 of the Constitution of the Russian Federation as well
as under the ICCPR which was ratified by the Russian Federation (or former Soviet Union) in 1973.42
The very same general concept of human dignity was partly relied upon by the ECtHR and other
courts when they argued again st same-sex legislation, although they followed a different
interpretation of this concept.

This situation raises important questions, mainly regarding how it is possible that jurisprudences
across the world, seemingly including the same concept of human dignity within their system and
judgement, come to partly different or even opposite results while dealing with the same legal issues,
such as regulating same-sex marriage.

4 Conflicting legal effects and outcomes

The main explanation for the paradox lies within the functional approach to human dignity. Acting
as a catalyst for new developments or as an accelerator for further developments of already existing

35 Ibid., at 4.

36 ECtHR, Fedotova and others v Russia, supra note 31, at paras 224 ff.

37 Ibid., at para 180.

38 Ibid., at paras 154 f.

39 Ibid., at para 42.

40 Amnesty International, Russia: European Court of Human Rights rules ban on same-sex unions violates human rights
(2021), available at https://www.amnesty.org/en/latest/news/2021/07/russia-european-court-of-human-rights-rules-ban-
on-same-sex-unions-violates-human-rights, accessed 06 May 2025.

4! Council of Europe, Russia ceases to be party to the European Convention on Human Rights (2022), available at
https://www.coe.int/en/web/portal/-/russia-ceases-to-be-party-to-the-european-convention-on-human-rights.

42 United Nations Human Rights Treaty Bodies, supra note 8.

9



UTJILR 3 (2025), 4-12 Human dignity

concepts, it has mere subsidiary nature in an argumentation, meaning that human dignity alone can
never form a universal argument which could be applied in culturally and socially different
jurisdictions to contested issues, such as same-sex marriage.

In Obergefell v Hodges, the main legal argument towards legalising same-sex marriage is not based
on violations of human dignity as such. It was rather the violation of the Fourteenth Amendment to
the US Constitution, whereas human dignity is of a secondary argumentative nature, being concerned
indirectly through its omnipresent nature and therefore justifying an extensive interpretation of the
rights laid down in the Amendment.*

Comparably, the IACtHR dealt with the interpretation and the scope of a series of articles of the
ACHR supported by the concept of human dignity while never solely relying on it, * as Article 11
Section 1 ACHR, stating that everyone has the right to have his honour respected and his dignity
recognized, was never taken into specific consideration but rather as an accompanying factor. The
court’s analysis rather dealt with the obligation to respect rights, the right to juridical personality, the
right to personal liberty and unhindered interference with the person’s private life and family, the
freedom of thought and expression, the rights of the family and the right to a name as well as the right
to equal protection,* with all of those rights representing a legal ground the advisory could argue
upon with the human dignity once again being of mere omnipresent nature. Besides strengthening the
centrality and importance of the rights in question, human dignity had little argumentative weight of
its own within the advisory.

Similar reasoning can be found in the other cases presented. The Sapporo High Court supports its
ruling upon the violation of Articles 13, 14 Section 1, 24 Section 1 and 24 Section 2 of the
Constitution of Japan, dealing with the right to be respected as an individual, to be equally treated
under the law and to marriage with all the freedoms connected to it, with the human dignity being a
supportive argumentative factor.*® The ECtHR judgement in the Fedotova and others v Russia case
is based on a violation of Article 8 ECHR protecting once again private and family life, with the
applicants’ unsuccessful claim of a violation of Article 12 ECHR regarding the right to marry and
founding a family as well.*’ Notably, however, out of the courts presented, the ECtHR relied the least
on human dignity within its reasoning.

Accordingly, the application of the concept of human dignity is eminently dependent on other
fundamental rights and principles within the courts’ reasoning and is used as a concept rather than a
self-sustained right.*® However, this dependency is a legal double-edged sword. For courts to further
develop new fundamental legal principles and rights, human dignity represents a powerful and
important tool to justify bringing those changes forward in accordance with developments occurring
within its relevant social boundaries,* as seen in the relevant case law. However, as a legal system

43 Supreme Court of the United States, supra note 17, at 1.

4 JACtHR, supra note 21, at 81.

4 Ibid., at 1.

46 Sapporo High Court, supra note 28, at 1.

4T ECtHR, Fedotova and others v Russia, supra note 31, at para 225.

48 Fikfak and Izvorova, ‘Language and Persuasion: Human Dignity at the European Court of Human Rights’, 22 Human
Rights Law Review (Hum. Rights Law Rev.) (2022) 1, at 3.

4 McCrudden, supra note 10, at 723.
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mainly corresponds with its own social system,’° justifications based on human dignity mostly
solidify those socially enclosed changes as they are rarely incentivising the acceptance of changes
within other societies having different views on social and cultural topics, especially in the case of
national courts’ reasonings. International courts, having the jurisdiction over multiple states and
therefore societies, indeed address this problem but are still reasonably limited in effectively bringing
intended changes forward due to the states’ authority over certain topics granted through doctrines
such as the margin of appreciation.

In an international legal discourse with different understandings in regard to beliefs, traditions and
culture, one can only advocate and not force other societies to have certain views on different human
rights. If a legal actor, however, takes the liberty to justify new legal developments on the legal
grounds of human dignity, be it indirectly through its omnipresent nature, it risks a case-specific
specification of a supposedly neutral and wide concept which must have the most basic standards
within its minimum core to be agreed on by as many societies as possible.’! This could be seen in the
Fedotova and others v Russia case, with the ECtHR arguing towards implementing any form of legal
recognition and protection of same-sex couples despite the Russian Federation implementing contrary
regulations. The usage of human dignity, a context-related and fluidly interpreted concept, as an
argumentative tool to reason towards a development which is seen as desirable from most of the
Western cultures’ perspectives is not always effective if it is applied in a society which apparently
does not share the same values and therefore follows a different conceptual approach towards human
dignity, despite protecting human dignity as such as well.>

5 Conclusion

Regardless of human dignity, being a legal concept, generally requiring a definition in general terms
to provide a reasonably clear general idea of its meaning to be able to reject a specious use of the
concept,” this definition cannot be formed through individual legislations or court decisions but
through international agreements to be internationally accepted. Otherwise, the concept of human
dignity becomes an argumentative mirror in culturally and socially ambiguous topics, reflecting an
individual view of a society on specific topics, which it was never intended to be. The value of human
dignity as a mere theoretical idea is solely defined by the amount of factual change it can bring to
people’s lives, making it worthless if not accepted by many.>* Overusing this argumentative tool can
undermine its intended purpose as there is no common conception of human dignity beyond its
minimum core.> As an attempt to create a foundation for common legal grounds, the concept of
human dignity should be preserved for issues which can be expected to be solved unilaterally by most
of the international participants of the legal discourse to maintain its main purpose: To achieve human
rights related agreements on an international level.>

30 Shultziner, supra note 2, at 16.

51 Schachter, ‘Human Dignity as a Normative Concept’, 77 American Journal of International Law (AJIL) (1983) 848,
at 851.

32 Fikfak and Izvorova, supra note 48, at 19.

33 Schachter, supra note 51, at 849.

3 H.D. Lasswell and M.S. McDougal, Jurisprudence for a fiee society: Studies in law, science and policy, 1-2 Vols
(1992).

35 McCrudden, supra note 10, at 697.

% McCrudden, supra note 10, at 722 f.
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To establish uniform international standards of human rights protection, one can therefore argue that,
at least in culturally and socially debated topics, the extensive functional reliance on human dignity
to establish or extend legal developments by pointing out its apparent and perspective-dependent
importance for individual societies can be unwise. Most of the cases shown before could have been
and were partly solved without the reliance on the concept of human dignity, arguing with
fundamental rights such as the protection of private and family life as well as prohibiting
discriminatory treatment, regulated in all the case-relevant constitutions and treaties.
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Criminalising Assisted Suicide: A Comparative Analysis of Legal Approaches in
Europe and Canada

Abstract

Assisted suicide, encompassing both euthanasia and physician-assisted dying, is prohibited in almost
every country. The general justification is the need to protect vulnerable people. Here, however, lies
a fundamental challenge - how to balance the protection of vulnerable individuals with the autonomy,

self-determination and dignity of competent adults. This article examines the challenge by comparing
two factually similar cases, although with contrasting outcomes — Daniel Karsai v Hungary from the
ECtHR and Carter v Canada from the Supreme Court of Canada. In both cases the applicants were
suffering from ALS and wished to end their lives with medical assistance, however assisted suicide
was criminalised in these countries. In its judgement, ECtHR granted Hungary a wide margin of
appreciation and did not find any violation of the ECHR. In contrast, the Supreme Court of Canada

decided that criminalising assisted suicide was unconstitutional and violated fundamental rights.

After the judgement, Canada legalised both euthanasia and physician-assisted dying. These
polarising decisions highlight the complex legal and ethical considerations made by the courts when

presented with a challenge of safeguarding the vulnerable and maintaining individual autonomy in

end-of-life choices.

Keywords: criminalising assisted suicide, physician-assisted dying, self-determination, dignity,
protection of vulnerable individuals, ECtHR, Supreme Court of Canada.
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1 Introduction

Assisted suicide, including both physician-assisted dying (PAD) and euthanasia, is one of the most
sensitive and highly debated topics in today’s society. The European Association of Palliative Care
has provided a definition for the two types of assisted suicide. While euthanasia requires a doctor to
intentionally kill a person by administrating drugs, PAD means that “a doctor intentionally [helps] a
person to commit suicide by providing drugs for self-administration”.! A crucial aspect for both of

* The author is a law student in the “International law and human rights” master’s program at the University of Tartu.

The contribution was created as part of the course "Comparative Human Rights Law" led by PhD, Associate Professor

Merilin Kiviorg.

! Materstvedt et al., ‘Euthanasia and physician-assisted suicide: a view from an EAPC Ethics Task Force’, 17 Palliative
Medicine (2003) 97, at 98.
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them is a “person’s voluntary and competent request”.? This article focuses on PAD, since it is the
very subject matter of both the cases which are the basis for analysis.

There is a challenge of protecting vulnerable individuals while maintaining autonomy and self-
determination for competent adults, generally with incurable illnesses, who wish to die with dignity.
The issue arises from the fact that terminally ill patients often lack the possibility to end their life on
their terms, since only a few countries have legalised assisted suicide.? The prohibition is commonly
justified as providing protection to vulnerable people. Nevertheless, there is an ongoing debate
regarding legalising assisted suicide, in particular PAD. Those who oppose the practice often state
that patients could be coerced or pressured into ending their lives and could feel that their lives are
disregarded. As counterarguments, the supporters stress that some terminally ill patients will
experience unbearable conditions and denying them the option to die on their terms, is forcing them
to suffer.* The topic is also highly debated in Estonia, where PAD is not a crime, but due to the
ambiguous legal framework it is not practiced. In 2023 public interest was sparked with a case where
a man introduced a device he had created, through which he wanted to provide assisted suicide
services. Upon studying Estonian law and consulting with numerous law enforcement agencies, he
concluded that this practice was not regulated by any law. After providing his services to three people,
criminal proceedings were opened. Nevertheless, the Supreme Court of Estonia® acquitted him.°

The objective of this article is to analyse and compare how different jurisdictions approach the issue
of criminalising assisted suicide, while balancing the protection of vulnerable people and respecting
individual autonomy and self-determination. The objective is achieved by comparing two similar
cases - although with contrasting outcomes - from the European Court of Human Rights and the
Supreme Court of Canada and by evaluating the reasoning from each court. This paper argues that
while the protection of vulnerable people is crucial, it should not come at the expense of the rights of
the terminally ill, competent adults who wish to seek physician-assisted dying to end their suffering,
especially if they are unable to do it themselves. The following is probing how courts from different
jurisdictions balance the protection of vulnerable individuals with the autonomy, self-determination
and dignity of competent adults.

2 Daniel Karsai v Hungary

Daniel Andras Karsai, who is a Hungarian human rights lawyer, was diagnosed with amyotrophic
lateral sclerosis (ALS) in 2022. This is “an uncurable progressive neurodegenerative disease [...],
with an invariably fatal outcome™’, and during the judgement Mr. Karsai was already in an advanced
stage of the disease. ALS has no effective cure; thus, the treatment mainly focuses on managing the

2 Ibid.

3 Reuters, The legal status of assisted dying in different countries (2024), available at:
https://www.reuters.com/world/legal-status-assisted-dying-different-countries-2024-11-12/.

4 British Medical Association, Key arguments used in the debate on physician-assisted dying (2021), available at:
https://www.bma.org.uk/media/4394/bma-arguments-for-and-against-pad-aug-2021.pdf.

5> Supreme Court of Estonia, Criminal Law Chamber, 06.05.2025, case 1-23-5985.

¢ Lall and Kaugia, ‘Euthanasia and/or assisted suicide: for or against?’, 29(1) Socrates. Riga Stradins University Faculty
of Law Electronic Scientific Journal of Law (2024) 39, at 40-41.

7 ECtHR, Daniel Karsai v Hungary, Appl. no 32312/23, Judgement of 13 June 2024, at para 12. Decision available at
http://hudoc.echr.coe.int/.
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symptoms, which include gradual loss of a person’s motor neuron function, leading to muscle
weakness and paralysis. As the disease advances, a person also loses the ability to independently
speak, breathe and swallow. However, the intellectual functions and consciousness keep working as
normal, thus the patient is fully aware of their condition.®

In 2023 Mr. Karsai lodged an application to the ECtHR because he wished to end his suffering with
the support of physician-assisted dying: however, aiding and abetting suicide is criminalised under
Hungarian national law. Moreover, due to the extraterritorial aspect of the law, he was unable to seek
physician-assisted dying in another country, since the doctors who would help him could be
prosecuted in Hungary. Therefore, Mr. Karsai claimed that the prohibition of assisted suicide violates
his human rights under the European Convention on Human Rights’, in particular Article 8 “Right to
respect for private and family life” as well as Article 14 “Prohibition of discrimination”.!?

The ECtHR did agree that restricting Mr. Karsai from freely choosing the manner and location of his
death interfered with his right to private life. However, the Court acknowledged that the criminal
prohibition on assisted suicide was in accordance with the law and has legitimate purposes, namely,
to protect vulnerable people from abuse and to preserve society’s values of human life.!! Therefore,
the criminal law limiting the exercise of rights under Article 8 is justified and lawful under the
Convention. The ECtHR is well-known for giving its member states a wide margin of appreciation
when it comes to sensitive issues which do not have a consensus among member states, assisted
suicide being one of them. The Court stated that Article 8, in the context of assisted suicide, should
also be evaluated together with Article 2 “Right to life”, which imposes a positive obligation on states
to protect people’s lives, including against actions where people endanger their own lives. Regarding
margin of appreciation, the Court considers the differences in each country and that they can make
the best decision about how to protect the right to life and other important values. Although during
recent years more Council of Europe members have decriminalised medically assisted suicide, the
majority of the states still impose prohibitions, consequently highlighting the lack of consensus on
the issue. Thus, the Court found no violation of Article 8.'?

Regarding Article 14, the applicant argued that allowing the refusal of life-sustaining treatment while
prohibiting physician-assisted dying was discriminatory. Since Mr. Karsai may only need life-
sustaining treatment at the very end of his disease, he cannot use this option to hasten his death.
Moreover, he pointed out that similarly to physician-assisted dying, refusing life-sustaining treatment
also could require active participation from the medical staff. Thus, allowing one option while
prohibiting the other was, in his opinion, unjustified. The Court explained that differently treating
persons in similar situations is only discriminatory if there is no legitimate aim or if the action is
disproportionate to the aim. In the present case, however, the Court concluded that prohibiting
physician-assisted dying while allowing refusal of life-sustaining treatment was not discriminatory
as it agreed with the government’s argument that the two are inherently different treatments.

8 Ibid., at paras 11-14.

° European Convention on Human Rights. Rome, 04.11.1950, e.i.f. 03.09.1953, Articles 8 and 14.
10 Karsai v Hungary, supra note 6, paras 81 and 168.

' Ibid., at paras 135 and 137.

12 Ibid., at para 141-142.
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Moreover, the Court noted that unlike physician-assisted dying, refusing life-sustaining treatment is
allowed by majority of the member states, it is widely recognized by the medical profession as it is
based on the right to refuse medical treatment, as established in the Oviedo Convention.'® Thus, there
was no violation of Article 14 in conjunction with Article 8.

Having regard to the human dignity aspect of the issue, the ECtHR did not elaborate on it much.
Although, it did state that “the applicant’s interest in having access to PAD [...] concerns respect for
his autonomy, physical and mental integrity and for human dignity, which is the very essence of the
Convention”!® and that the prohibition of physician-assisted dying restricts Mr. Karsai’s enjoyment
of his right to self-determined death, the judgement did not consider these aspects.!® Even Judge
Felici, in his dissenting opinion, stated that the Court should have been more concerned with the
aspect of dignity in this case. He noted that the right to personal freedom is an inalienable right, which
allows people to choose how they live as well as how they die and that the Court must apply the
definition of private life consistently. He highlighted that the Court has found a violation of Article 8
for smaller infringements, such as an inability to install a satellite dish, but could not find a violation
when a state “[fails] to provide an effective action or instrument to address intolerable suffering”.!’
Judge Felici agreed with the applicant’s argument that regarding self-determination and human
dignity, a state has an implied positive obligation to provide terminally ill patients access for self-
determined death. Moreover, the Judge opposed that Hungary should enjoy a margin of appreciation
in this matter. He explained that “[t]he criminal ban on PAD is something that exists, irrespective of
any possibility of mitigating the punishment foreseen in the law. [...] [T]he mere risk of being accused
of a crime is in itself an interference.”!® To put it simply, criminalising PAD interferes with a person’s
private life, specifically with the right to personal autonomy and dignity. Given the profound nature
of this interference, Hungary should not be granted discretion to determine the appropriate balance
between individual rights and public interest. '’

3 Carter v Canada

The case of Carter v Canada is a landmark case regarding the prohibition of assisted suicide. Like in
Hungary, PAD was criminalised under the Criminal Code of Canada, providing that aiding and
abetting a person in committing suicide is a crime, regardless of the country in which it was
committed. The case was first brought to the British Columbia Supreme Court by Gloria Taylor, who
was diagnosed with ALS and wished to end her life on her terms; however, she was unable to do so.
She argued that prohibiting physician-assisted dying was unconstitutional, as it was contrary to the
Canadian Charter of Rights and Freedoms, in particular to Section 7, providing the right to life, liberty
and security as well as Section 15, prohibiting discrimination and maintaining that everyone is equal
before the law.2° She was joined by Lee Carter and Hollis Johnson, who had helped Ms. Carter’s

13 Convention on Human Rights and Biomedicine. Oviedo, 04.04.1997, e.i.f. 31.01.1999.
14 Karsai v Hungary, supra note 6, paras 170, 173-177.

15 Ibid., at para 85.

16 Ibid., at para 86.

17 Ibid., Dissenting Opinion, at para 5.

18 Ibid., Dissenting Opinion, at para 6.

19 Ibid., Dissenting Opinion, at paras 5, 6 and 10.

20 Carter v Canada (Attorney General), 2015 SCC 5, [2015] 1 S.C.R. 331, at para 21.
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mother to end her life in Switzerland through assisted suicide as well as Dr. William Shoichet and the
British Columbia Civil Liberties Association, who supported and advocated for decriminalization of
assisted suicide.?!

The trial judge in the British Columbia Supreme Court found that prohibiting assisted suicide is
unconstitutional as it violates both, Section 7 and 15. Regarding Section 15, the trial judge stated that
provisions prohibiting assisted suicide, “imposed a disproportionate burden on persons with physical
disabilities™??, thus it was discriminatory and unjustified under Section 12 of the Charter. As for
Section 7, the prohibition impacted Ms. Taylor’s right to life, liberty and security as it allowed the
state to interfere with her personal medical decision-making and “[restricted] her control over her
bodily integrity’”>*. Concerning the right to life, the judge noted that due to the prohibition, Ms. Taylor
may end her life earlier than she potentially would if physician-assisted dying was available to her.?

The Supreme Court of Canada agreed with the trial judge that prohibiting assisted suicide is
unconstitutional, particularly violating Section 7 of the Charter, and is contrary to the principles of
fundamental justice. Regarding the right to life, the Court noted that it does not require an absolute
ban on assisted suicide, nor does it prohibit individuals from waiving their right to life, as it would
then “create a ‘duty to live’, rather than a ‘right to life’”?°. Moreover, the Court acknowledges that
since Section 7 also protects a person’s liberty and security, respecting life does not require preserving
it at all costs. Instead, in some situations, an individual’s decision about how and when to die must
be respected. The basis of both the right to liberty and security is the protection of personal autonomy
and dignity, especially concerning an individual’s ability to respond to an incurable illness. The Court
points out that terminally ill patients are allowed to request palliative sedation and refuse life-
sustaining treatment, but cannot seek physician-assisted dying, which thus infringes on a person's
ability to freely choose their medical treatment and subjects them to “intolerable suffering”. Due to
these reasons, the Court found that prohibiting competent adults from seeking physician-assisted
dying to end their intolerable suffering, is an infringement of the rights of life, liberty and security.
Due to that, the Court did not examine the violation of Section 15 of the Charter.?’

The Supreme Court of Canada also evaluated whether the absolute ban on assisted suicide was in
accordance with the fundamental principles of justice, namely it “must not be arbitrary, overbroad,
or have consequences that are grossly disproportionate to their object”?®. Regarding arbitrariness, the
law must be connected to and fulfil its object, a condition which, according to the Court, was met by
the law prohibiting physician-assisted dying as the object of the ban was to protect vulnerable people
from being coerced into committing suicide. Nevertheless, the Court found that an absolute ban was

2! Ibid., at para 11.

22 Ibid., at para 29.

23 The Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, ¢ 11.

Section 1 reads as follows: The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out
in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic
society.

24 Carter v Canada, supra note 19, at para 30.

25 Ibid., at paras 29-31.

26 Ibid., at para 63.

%7 Ibid., at paras 56, 63, 64, 66, 68 and 93.

28 Ibid., at para 72.
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overbroad, since it also affects people who are not vulnerable and are competent to decide whether
or not to end their lives. As for gross disproportionality, the Court did not find its evaluation necessary
since the prohibition was already declared to be overbroad.

Additionally, there was a question of proportionality of the prohibition and whether the infringement
of rights to life, liberty and security was justified under Section 1 of the Charter. The Supreme Court
agreed with the trial judge’s findings that a blanket prohibition of physician-assisted dying was
unnecessary to achieve the objectives of the government, as Canada failed to convincingly argue that
legalising assisted suicide would prevent the protection of vulnerable people from being coerced into
ending their lives. Therefore, the infringement of Section 7 was not justified under Section 1. The
judgement declared Sections 241 and 14 of the Criminal Code, prohibiting physician-assisted dying,
void as it violated the Charter of Rights and Freedoms.?

In 2016, a year after the judgement, the Canadian Parliament passed the Medical Assistance in Dying
(MAID) Act under the Criminal Code?’, establishing the requirements and procedural safeguards for
medical assistance in dying, encompassing both PAD and euthanasia. The latest amendment to the
law was made in 2021, which removed reasonably foreseeable natural death as a requirement for
being eligible for MAID. There are various safeguards and conditions in place.*! For instance, a
person must be at least 18 years old, have the capacity to make decisions and make a voluntary
request. Moreover, only persons with serious and incurable illness, disease or disability are eligible
for MAID, excluding people with mental illness. This exclusion is planned to last until 2027, which
gives experts time to create safeguards which would allow to safely provide MAID based on a mental
illness.>> The Act sets forth numerous safeguards based on two conditions: either natural death is
foreseeable or not. In both cases, however, the request must be made in writing and signed and dated
by the requesting person as well as by an independent individual.*’

4 Conclusion

Both, Karsai v Hungary and Carter v Canada, derive from the same issue, namely, that assisted suicide
is criminalised under national law, thus preventing terminally ill patients from ending their lives on
their terms. In both cases, the justification for the blanket ban was to protect vulnerable people who
may be coerced into taking their lives. Although the facts of the cases are similar, the legal outcomes
are significantly different.

The two courts had a vastly different approach to the criminalisation of assisted suicide. While the
ECtHR took a more state-centred approach, the Canadian Supreme Court prioritized individual
autonomy. Regarding Karsai v Hungary, the ECtHR did acknowledge that prohibiting assisted suicide
interferes with the right to private life; however, it found that the ban was justified as protecting
vulnerable people and thus did not violate Mr. Karsai’s rights. As for the justification for its decision,

2 Ipid., at paras 72, 83, 86, 90, 94, 114, 115, 119, 123 and 127.

30 Canada Criminal Code (R.S.C., 1985, c. C-46), at paras 241.1-241.4.

31 Bruin, Assisted Suicide in Canada (ed. 2021), available at:
https://www.thecanadianencyclopedia.ca/en/article/assisted-suicide-in-canada.

32 Government of Canada, Canada’s medical assistance in dying (MAID) law (2024), available at:
https://www.justice.gc.ca/eng/cj-jp/ad-am/bk-di.html#s1 1.

33 Canada Criminal Code, supra note 30, at paras 241.2(3)-(3.1.).
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the Court relied heavily on the wide margin of appreciation that its member states enjoy when
deciding how to address sensitive issues. In Carter v Canada, however, the Supreme Court found the
blanket ban on assisted suicide to be unconstitutional, particularly violating the rights to life, liberty
and security of a person. Contrary to the ECtHR, the Canadian Supreme Court put greater emphasis
on the protection of personal autonomy and self-determination in situations where a terminally ill
patient wishes to end their life. Moreover, the Court noted that criminalising assisted suicide was
overbroad and that the protection of vulnerable people was not a sufficient justification for that.

Similarly to the Canadian Supreme Court, the ECtHR analysed the right to life in this matter;
however, the conclusions from each court were different. The Supreme Court of Canada emphasised
that the right to life does not prohibit individuals from waiving their right to live, nor does it require
preserving life at all costs; rather, it encompasses the respect for an individual's decision to die. The
ECtHR, on the other hand, reiterated that the right to life imposes a positive obligation on states to
protect people’s lives, even in situations where they might endanger their own. Thus, in the context
of assisted suicide, states are in the best position to determine how to protect the right to life.

In conclusion, these fundamentally distinct approaches in balancing state interests and individual
autonomy in the context of assisted suicide highlight the world’s diverse perspectives regarding the
issue.
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Andrés Tauler Ruiz"

Models of surrogacy prohibition in the European Union: Structure and
effectiveness

Abstract

This article examines the different legal models of surrogacy prohibition within the European Union,

focusing on their structure, underlying rationale, and actual effectiveness. Drawing from national
Jjurisprudence, European court decisions, and international treaty frameworks, it argues that current
regulatory approaches remain fragmented and insufficient to address the transnational nature of
reproductive exploitation. While domestic bans aim to protect women's dignity and prevent the
commodification of life, they often clash with the practical need to ensure the child’s welfare in cross-
border cases. Furthermore, the article highlights the challenges posed by the global surrogacy
industry, whose economic power resists oversight and exacerbates inequality. Ultimately, the article
calls for coordinated European action and structural policies that target the root causes of surrogacy
demand, arguing that only a rights-based approach can offer meaningful protection for both women
and children.
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1 Introduction

The term “reproductive exploitation” refers to those new forms of exploitation and commodification
of women's bodies emerging from recent biotechnological advancements, which have enabled the
fragmentation, outsourcing, and globalization of biological reproductive processes, turning them into
productive activities subject to market dynamics.! Surrogacy, in this context, refers to an arrangement

* The author is a Law and Business Administration student at the University of Valladolid and was an Erasmus student
at the University of Tartu. The contribution was created as part of the course "Comparative Human Rights Law" led by
PhD, Associate Professor Merilin Kiviorg.

! Feministes De Catalunya, Recursos sobre Explotacion reproductiva (2023), available at
https://feministes.cat/es/explotacion-reproductiva#lwptoc1, accessed 01 October 2025.
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where a woman carries and gives birth to a child for another person or couple, often involving assisted
reproductive technologies and contractual agreements. Many argue whether surrogacy is an
inherently exploitative practice. However, it raises significant concerns when embedded within
unequal economic and social structures, particularly when women from vulnerable backgrounds are
disproportionately recruited into an industry often built around structural inequalities and economic
coercion.?

The surrogacy industry grew from generating over €13.3 billion in 2022 to €17 billion in 2023, with
projections estimating it will exceed €132.7 billion by 2032.> Given its vast impact and far-reaching
implications, particularly concerning human trafficking, exploitation, and human rights violations,
this analysis will primarily focus on surrogacy.

The development of assisted reproductive technologies, combined with processes of globalisation
and the delocalisation of reproductive labour in search of lower costs and laxer regulations, has
facilitated the emergence of transnational reproductive markets. This transformation has occurred
alongside the progressive secularisation of Western societies, which has weakened traditional
religious constraints over reproduction and enabled the rise of neoliberal narratives centred on
autonomy, freedom of choice, and the privatisation of intimate life.

In the current context, surrogacy laws differ widely across jurisdictions. In Europe, countries like
Greece, Cyprus, Ireland and Portugal have implemented laws providing for “altruistic” surrogacy,*
limiting compensation to reasonable expenses in an effort to avoid commodifying women's bodies.
In contrast, countries such as Ukraine and Georgia allow commercial surrogacy, where legally
binding contracts regulate the process, often incentivised by economic profit and international
demand.’

On the other hand, countries like Spain and Germany prohibit surrogacy entirely. This prohibition is
often based on the principle that the human body should not be commodified and to protect women
from potential exploitation, as well as upholding the best interests of the child, viewing surrogacy as
a violation of human dignity. Such bans often result in the relocation of reproductive labour to
countries with weaker regulations.

Meanwhile, outside of European borders, other prohibitive regimes in patriarchal societies ban
surrogacy not to protect women but to control reproductive rights within traditional family structures,
often prioritizing lineage and conservative family values over individual reproductive autonomy or
the needs of diverse family forms, as seen in certain highly religious contexts.®

2 Rudrappa and Collins, (2015) ‘Altruistic agencies and compassionate consumers: Moral framing of transnational
surrogacy’, in Gender & Society Vol. 29, at 937-959.

3 La Marea, Las mujeres gestantes en el entramado de la industria de los vientres de alquiler (2025), available at
https://www.lamarea.com/2025/01/24/investigacion-las-mujeres-gestantes-en-el-entramado-de-la-industria-de-los-
vientres-de-alquiler/, accessed 01 October 2025.

4 De Groot, Surrogacy: The legal situation in the EU (2025), available at
https://www.europarl.europa.eu/thinktank/en/document/EPRS BRI(2025)769508, accessed 01 October 2025.

5 Reuters, Which countries allow commercial surrogacy? (2023), available at https://www.reuters.com/world/which-
countries-allow-commercial-surrogacy-2023-04-05/, accessed 01 October 2025.

¢ Abdulmalik, Taking surrogacy seriously in the Arab world (2019), available at
https://www.arabnews.com/node/1503626, accessed 01 October 2025.
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Additionally, it is crucial to distinguish between surrogacy bans motivated by genuine opposition to
reproductive exploitation and those rooted in regressive ideologies, as seen in Greece,” where
restrictions have been weaponized to enforce discriminatory policies against same-sex couples rather
than protect women; therefore undermining the credibility of legitimate critiques of surrogacy and
diverting attention away from the structural injustices that disproportionately affect economically
vulnerable women.

2 Comparative Legal Analysis
2.1 National Legislation
2.1.1 Legislation Against the Transfer of Children Outside Legal Procedures

At the European level, legislation addressing the transfer of children outside of legal adoption or
guardianship procedures is well established and generally does not present major issues. For example,
Article 221 of the Spanish Penal Code® penalizes individuals who transfer a child to another person
in exchange for economic compensation, circumventing legal adoption or guardianship processes.
Similarly, Germany’s Criminal Code includes provisions on child trafficking and theft (Sections 232,°
235,'% and 236'!) which criminalize the illegal transfer or removal of minors, emphasizing protection
against exploitation. Estonia, for instance, criminalizes the unlawful removal of a child (§ 172)!? and
the selling or buying of children (§ 173)!3, with penalties ranging from fines to imprisonment of up
to five years.

In Italy, the Penal Code addresses the illegal transfer of children primarily through Article 600-bis,'*
which criminalizes child trafficking, including acts of recruiting, transporting, or transferring minors
for exploitative purposes, with penalties increasing if the victim is a minor. Moreover, France’s Penal
Code similarly prohibits child trafficking and illegal child transfer, specifically through Articles 225-
4-1 and 225-4-2,'6 which cover trafficking in persons and child trafficking, emphasizing severe
penalties for those involved in the illegal movement or sale of children. Other European countries
also have specific laws regulating the unlawful transfer of children to prevent trafficking and illegal
adoption.

However, a challenge arises in the recognition of legal parentage in some countries, as, in many cases,
the lack of a genetic link between the gestational mother and the children creates difficulties in
recognizing the gestational mother as the legal mother. This issue relates to how the law determines

7 Billson, Greece moves to ban surrogacy for gay male couples and single men (2025), available at
https://www.thepinknews.com/2025/04/02/greece-moves-to-ban-surrogacy-for-gay-male-couples-and-single-men/,
accessed 01 October 2025.

8 Codigo Penal (Spanish Criminal Code), Article 221.

9 Strafgesetzbuch (German Criminal Code), § 232.

10 Ibid., § 235.

" Ibid., § 236.

12 Karistusseadustik (Estonian Penal Code), § 172.

3 Ibid., § 173.

14 Codice Penale (Italian Criminal Code), Article 600-bis.

15 Code pénal (French Criminal Code), Article 225-4-1.

16 Ibid., Article 225-4-2.
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who is considered the legal parent, which directly affects the regulation of child transfer.
2.1.2 Determination of Legal Parentage

In many European jurisdictions, legal parentage is based on the principle that the woman who gives
birth is recognized as the legal mother, regardless of any genetic link. Germany exemplifies this
approach, as Section 1591 of its Civil Code!” explicitly establishes that parentage is determined by
childbirth.

However, other European countries like Spain follow a system where legal parentage is determined
through a combination of biological facts, legal presumptions, and formal recognition.!® This
contrasts with the German model, where motherhood is directly attributed to the woman who gives
birth, Spanish law relies on a broader framework.

Nevertheless, when countries try to tackle the issue of surrogacy relying solely on general civil law
principles, without implementing specific legislation intended to cover the particularities of this
industry, often generates legal uncertainty and fail to adequately address the challenges posed by
unauthorized child transfers or surrogacy.

Consequently, Spain and similar jurisdictions rely on additional specific legislative measures to
regulate and prohibit such practices, highlighting significant differences in how filiation and parental
rights are constructed and enforced across Europe. However, the particular characteristics of
surrogacy markets at the international level mean that general civil law provisions or isolated articles
of criminal codes are often insufficient or fail to fully address the relevant circumstances. This also
pushes other countries, regardless of their approach to civil parentage, to establish specific legislation
tailored to this domain.

2.1.3 Direct Legislative Prohibitions

Several European states have adopted direct legislative measures specifically targeting surrogacy
arrangements, aiming to render such contracts legally void and to prevent the circumvention of
domestic family law. Spain provides a clear example. Article 10.1 of Law 14/2006 on Assisted
Human Reproduction Techniques'® declares that surrogacy contracts are null and void, and, therefore,
ineffective. Furthermore, Article 10.2%° reinforces this position by establishing that in all surrogacy
cases, legal motherhood is determined exclusively by childbirth. This provision ensures that the
woman who gives birth is always recognized as the legal mother, thereby neutralizing any contractual
attempts to assign parental rights to third parties and preventing the legal issues previously discussed
in surrogacy cases.

Germany also prohibits surrogacy through specific legislative instruments. The Embryo Protection

17 Biirgerliches Gesetzbuch (German Civil Code), § 1591.

18 Codigo Civil (Spanish Civil Code), Article 108.

19 Ley 14/2006, de 26 de mayo, sobre técnicas de reproduccion humana asistida (Law 14/2006 of 26 May 2006 on
Assisted Human Reproduction Techniques), Article 10.1.

20 Ibid., Article 10.2.
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Act?! bans the use of reproductive technologies for surrogacy purposes, making it illegal to implant
embryos with the intent of transferring the resulting child. Additionally, the Adoption Placement
Act?? enforces strict rules around the transfer of parental rights, rendering any surrogacy arrangement,
even altruistic, practically and legally impossible within German borders. These laws function in
coordination with the previously mentioned section 1591 of the German Civil Code,?® further
consolidating the prohibition.

France takes a similarly firm stance. Article 16-7 of the French Civil Code?* states that all agreements
relating to procreation or gestation on behalf of others are null, and therefore without legal effect.
This civil framework is reinforced by Article 227-12 of the French Penal Code,* which criminalizes
the act of facilitating or acting as an intermediary in surrogacy arrangements. Together, these
provisions ensure that surrogacy is not only legally invalid in France but also subject to penal
sanctions.

Along these lines, other European countries such as Estonia offer a further example of direct
legislative intervention. While it lacks a detailed regulatory framework for surrogacy, Article 132 of
its Criminal Code®® criminalizes the implantation of embryos when the intent is to relinquish the
resulting child. These legislative frameworks illustrate how several European countries have opted
for clear and enforceable prohibitions to prevent surrogacy arrangements from undermining their
national family law systems.

2.2 Judicial Responses to Surrogacy

Most of the legal cases that have reached national and European courts regarding surrogacy stem
from individuals residing in abolitionist countries who wish to register as parents of children born
abroad through surrogacy arrangements. These requests often place domestic legal systems in a
difficult position, as the legal framework of such countries does not allow for surrogacy, yet they
must respond to the situation once the child enters their territory. This has led to a complex legal and
ethical dilemma in which courts try to balance the clear prohibition of surrogacy with the need to
protect the best interests of the child.

2.2.1 National Judicial Responses

Spanish courts have consistently rejected the recognition of surrogacy contracts, as in Judgement
277/2022,%" where the Supreme Court denied legal maternity to a Spanish woman who had
commissioned a surrogacy in Mexico. The Court based its decision on the violation of human dignity
inherent in such arrangements but ultimately allowed the woman to adopt the child, attempting to
present this solution as a way to protect the child’s best interests without legitimizing the practice of

2l Embryonenschutzgesetz (Embryo Protection Act), § 1.

22 Adoptionsvermittlungsgesetz (Adoption Placement Act), § 2.

23 Biirgerliches Gesetzbuch (German Civil Code), § 1591.

24 Code civil (French Civil Code), Article 16-7.

25 Code pénal (French Criminal Code), Article 227-12.

26 Karistusseadustik (Estonian Penal Code), RT 12001, 61, 364, Article 132.

27 Tribunal Supremo (Sala de lo Civil), Sentencia 277/2022, de 31 de mayo de 2022 (Spanish Supreme Court Judgment
277/2022, 31 May 2022).
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surrogacy itself.

German jurisprudence has followed a similarly restrictive but pragmatic line. In Judgement XII ZB
463/13,% the Federal Court acknowledged the legal parentage established abroad despite the domestic
ban on surrogacy, giving priority to the welfare of the child. However, in a later case (XII ZB
530/17)* involving a child born through surrogacy in Ukraine, the same court reaffirmed the national
principle that legal motherhood is determined by childbirth, requiring the intended parents to resort
to adoption.

2.2.2 European Judicial Responses

At the European level, the ECtHR has also been drawn into these tensions. It has not required states
to legalize or tolerate surrogacy, but it has obligated them to protect the rights of children born through
these arrangements abroad. In cases like Mennesson v France® and Labassee v France,*! the Court
found that France’s refusal to recognize the parent-child relationship established abroad violated the
child’s right to respect for private life under Article 8 of the ECHR.*?> The ECtHR made it clear that
its rulings do not imply any obligation for member states to authorize or enable surrogacy within their
borders. Rather, the focus is on preventing harm to the child and ensuring their legal identity and
protection.

This same logic was reflected in other rulings, such as K.K. and Others v Denmark* and D.B. and
Others v Switzerland,?* where the ECtHR criticized the absence of legal mechanisms that allow
children born through surrogacy abroad to be recognized in their home countries. These rulings do
not endorse surrogacy but rather demand that states comply with their human rights obligations
toward children, irrespective of the way they were born.

2.3 International Treaty Frameworks

International instruments play a significant role in shaping the discourse on surrogacy. For instance,
Articles 8% and 93¢ of the 1989 Convention on the Rights of the Child emphasize the child’s right to
identity and protect against unlawful separation from parents. These principles are vital in surrogacy
cases, especially those involving cross-border arrangements, where parentage and identity may be in
dispute.

Moreover, the 1979 Convention on the Elimination of All Forms of Discrimination Against Women

28 Bundesgerichtshof, Beschluss vom 10. Dezember 2014 — XII ZB 463/13 (Federal Court of Justice, Decision of 10
December 2014 — XI1 ZB 463/13), BGHZ 203, 350.

2% Bundesgerichtshof, Beschluss vom 20 Mdirz 2019 — XII ZB 530/17 (Federal Court of Justice, Decision of 20 March
2019 - XII ZB 530/17), BGHZ 221, 1.

30 ECtHR, Mennesson v France, Appl. no. 65192/11, Judgment of 26 June 2014.

3 ECtHR, Labassee v France, Appl. no. 65941/11, Judgment of 26 June 2014.

32 European Convention on Human Rights (adopted 04 November 1950, entered into force 03 September 1953) 213
UNTS 221, Article 8.

3 ECtHR, K.K. and Others v Denmark, Appl. no. 38347/19, Judgment of 06 December 2022.

3 ECtHR, D.B. and Others v Switzerland, Appl. nos. 58817/15 and 58252/15, Judgment of 22 November 2022.

35 Convention on the Rights of the Child (adopted 20 November 1989, entered into force 02 September 1990) 1577
UNTS 3, Article 8.

36 Ibid., Article 9.
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also addresses surrogacy indirectly, as Articles 6°7 and 16 highlight the need to prevent women's
exploitation and protect reproductive autonomy, which is particularly relevant in commercial
surrogacy arrangements. Additionally, the 1993 Hague Convention on Intercountry Adoption® sets
standards for international adoptions, which are often related to surrogacy cases involving multiple
countries, and provide relevant protections against improper international arrangements.

Furthermore, in 2015, the European Parliament’s resolution condemned commercial surrogacy as a
violation of women’s dignity,*’ reflecting Europe’s growing concern about the ethics of surrogacy.
Similarly, the 2018 UN Special Rapporteur's report*! warned about the exploitation risks in
transnational surrogacy, especially regarding child trafficking and the situation of women in positions
of vulnerability. Although these last instruments are not legally binding, their adoption by institutions
reflects political will and helps shape public discourse and legislation, pushing for protections that
respect human dignity and rights in the context of surrogacy.

3 Challenges and Legal Gaps

The regulation of reproductive exploitation faces fundamental challenges due to the inconsistency
between national laws and the weak enforcement of international frameworks. In Europe, this
fragmentation is clear: while countries like Germany and Spain prohibit surrogacy entirely, others
allow the practice in its commercial form. This disparity creates legal loopholes and encourages
reproductive tourism, shifting the demand toward jurisdictions with weaker protections, prioritizing
profit over women's and children’s rights.

On the other hand, the so-called “altruistic” models demonstrate the contradictions of attempting to
regulate what many consider an inherently exploitative practice.*? In Greece, for instance, women
receive legally at least €20,000,% more than twice the amount paid in commercial surrogacy
arrangements in Ukraine,** undermining claims of true altruism. These models create a double
standard: all burdens fall on the surrogate, while agencies and intermediaries profit, often fuelling
reproductive tourism, shifting demand to weaker systems while offering only the illusion of ethical
control.

At the same time, the legal approach that national and European courts have taken, which we have
previously discussed in detail, raises a fundamental question: is it truly effective for individual
countries to prohibit surrogacy within their borders if intended parents can simply travel abroad to

37 Convention on the Elimination of All Forms of Discrimination Against Women (adopted 18 December 1979, entered
into force 03 September 1981) 1249 UNTS 13, Article 6.

38 Ibid., Atticle 16.

3 Hague Convention on Protection of Children and Co-operation in Respect of Intercountry Adoption (concluded 29
May 1993, entered into force 01 May 1995) 1870 UNTS 167.

40 Buropean Parliament Resolution of 17 December 2015 on the Annual Report on Human Rights and Democracy in the
World 2014 and the European Union’s policy on the matter (2015/2229(INTI)), at para 114.

41 UN Human Rights Council, Report of the Special Rapporteur on the Sale and Sexual Exploitation of Children,
including Child Prostitution, Child Pornography and Other Child Sexual Abuse Material, UN Doc. A’/HRC/37/60 (15
January 2018), at paras 37-47.

4 Bioeticawiki, Maternidad subrogada (2023), available at
https://www.bioeticawiki.com/Maternidad subrogada#La maternidad subrogada altruista, accessed 01 October 2025.
43 La Marea, supra note 3.

“ Ibid.
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obtain a child through such arrangements? Upon their return, courts often find themselves compelled
to recognize parentage in order to protect the child's welfare. While this response may be necessary
in specific cases to avoid harming the child, it inevitably creates legal and ethical tensions. On the
one hand, it preserves the child’s rights and ensures legal security; on the other, it risks eroding public
confidence in national legislation and may be perceived as tacitly legitimizing the very practices that
domestic law aims to prohibit. As long as cross-border surrogacy continues to operate within a
fragmented global legal landscape, national prohibitions alone are unlikely to suffice.

The multi-million-dollar surrogacy industry is another major obstacle. It operates through complex
corporate structures that obscure its exploitative nature behind contractual language and narratives of
reproductive freedom. The Ukrainian case of BioTexCom,* investigated for practices including legal
fraud, financial irregularities, money laundering and child trafficking while remaining a market
leader,* illustrates how economic power resists regulation. These business models extract high
profits while surrogate mothers receive a fraction of the payment, revealing a deep power imbalance.
What appears as voluntary agreement often constitutes economically coerced reproductive labour,
especially when women come from precarious economic contexts.*’

4 Potential Solutions & Conclusion

Addressing the challenges posed by reproductive exploitation requires more than scattered national
bans. It calls for a comprehensive and enforceable framework capable of deterring both the industry
and its demand. While a global solution remains unlikely, coordinated European legislation could be
more feasible and effective. One radical proposal involves refusing to legally recognize parenthood
obtained through surrogacy after a moratorium period, during which the child’s origin could be
verified. Although this could deter future arrangements, it raises concerns about whether current
adoption systems are equipped to protect the best interests of the child or risk replicating institutional
harm.

Legal restrictions alone will not suffice. The conflict is not between the rights of the child and those
of the gestational mother, rather, their rights are interconnected, as both are harmed by systems that
commodify life. When a woman, often living in poverty and without viable alternatives, is reduced
to the role of gestational carrier, the child born under those conditions inevitably inherits the
consequences of that exploitation.*® Not only is the child deprived of knowledge about their origins,
but they are also brought into a framework that treats human life as a transactional object.

European countries cannot regulate surrogacy abroad, but they can reduce demand internally. Most

4 Hasson, The Scandal-Plagued Company behind Stranded Surrogacy Babies is Also Promoting a Controversial IVF
Technique (2020), Biopolitical Times, Center for Genetics and Society, available at
https://www.geneticsandsociety.org/biopolitical-times/risky-business-company-behind-stranded-surrogacy-babies-also-
promoting, accessed 01 October 2025.

46 La Marea, supra note 3.

47 Simoén and Cerezuela, El entramado transnacional de la industria de los vientres de alquiler (2025), La Marea,
available at https://www.lamarea.com/2025/03/17/entramado-transnacional-industria-vientres-de-alquiler/, accessed 01
October 2025.

48 Gonzélez Ruiz, ;Qué es la explotacion reproductiva? (2021), El Heraldo de México, available at
https://heraldodemexico.com.mx/opinion/2021/7/23/que-es-la-explotacion-reproductiva-318843.html, accessed 01
October 2025.
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surrogates act out of financial necessity, which makes it essential to implement structural policies that
alleviate economic pressure.

Consequently, surrogacy must be addressed as a transnational issue, particularly given that in
countries like Ukraine and Georgia, only 5% and 10% of surrogacy cases respectively involve local
couples, with the overwhelming majority serving wealthier international clients.** This situation is
especially concerning considering the socio-economic conditions of the women who agree to carry
out these practices, often living in extreme vulnerability, with children to support and few viable
alternatives. In the case of Ukraine, for example, the number of surrogates has significantly increased
following the Russian invasion.’® Therefore, unless states adopt a rights-based approach to
reproductive justice, the global surrogacy market will continue to expand unchecked, reinforcing
inequalities and undermining human rights.

4 Simoén and Cerezuela, supra note 47.

30 Prus, Despite war, surrogacy in Ukraine keeps flourishing [Video] (2024), Voice of America, available at
https://www.voanews.com/a/despite-war-surrogacy-in-ukraine-keeps-flourishing/7652783.html, accessed 01 October
2025.
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The Right to life and accountability for unlawful killings by Autonomous Lethal
Weapons: A comparative analysis between the United States, Germany and
China

Abstract

Autonomous lethal weapons (ALWs) pose a direct challenge to the protection of the right to life,
regarding article 6 of the ICCPR and article 2 of the ECHR. Those machines are able to take human
lives and, when no clear human oversight or legal responsibility is defined, the risk of arbitrary
deprivation of life increases, as well as the risk of impunity. This paper examines the accountability
gap arising from unlawful killings involving ALWs by comparing how different countries address (or
fail to address) the obligation to ensure accountability and repression for violations of the right to
life. By comparing the legal frameworks of the United States, Germany and China, this paper
examines how each legal system integrate (or avoid to) accountability into their regulatory system
regarding ALWs. The United States emphasizes military control and internal procedures to deal with
this issue, while Germany’s priority maintains a stance that aligns with constitutional and
humanitarian principles, with human control over the use of lethal force. China, on the other hand,
has a more ambiguous approach, since there is no domestic and publicly available clear legal
framework to address this issue. This paper argues that these regulatory differences may threaten the
possibility to enforce the right of life in the context of the use of autonomous lethal force. It also calls
for coherent and common legal standards to ensure the possibility of accountability in regard to
autonomous weapons.
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1 Introduction

No formal definition of Autonomous lethal weapon systems (LAWS) has been agreed upon, although
it is generally understood that they are “weapon systems that select targets and apply force without

" The author is a law student at UCLouvain Saint-Louis Bruxelles and was an Erasmus student at the University of
Tartu. The contribution was created as part of the course "Comparative Human Rights Law" led by PhD, Associate
Professor Merilin Kiviorg.
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human intervention.”! While LAWS may help reduce casualties by the faction that uses them, they
raise a lot of concerns, challenging fundamental principles enshrined in human rights and
humanitarian law (such as the Geneva Conventions), particularly the right to life, as they have the
potential to engage in “unlawful killings” (for instance, killing civilians).

Article 6 of the International Covenant on Civil and Political Rights? protects the right to life and
mentions that States must conduct investigations on alleged violations of the right to life, as well as
punish perpetrators of such violations.? In this regard, these technologies pose a significant problem:
who is to be held accountable for an unlawful deprivation of life using LAWS? The existence of gaps
within domestic regulatory frameworks could undermine investigations on accountability for
unlawful killings, which would result in further violation of international law on the principle of
remedy.*

To anticipate technological advancements, article 36 of the Additional Protocol I to the Geneva
Convention affirms that States have the obligation to assess if new weapons or means of warfare
would be compliant with International Humanitarian Law.> To that end, assessed weapons need to be
predictable and reliable,’ to ensure that no unlawful killings would take place, for instance.
Nonetheless, there are already legal gaps when it comes to this ‘obligation,” as some States, like the
United States, have not ratified it’ and because each country could have different standards and
opinions as to how to uphold their international obligations, underlining the above-mentioned
problem of unlawful killings and accountability assessment.

This paper examines how the legal frameworks of the United States, Germany and China address the
issue of accountability when it comes to LAWS causing unlawful deaths, as well as how those
approaches may affect the protection of the right to life. To achieve this goal, this paper undertakes a
comparative analysis of the three countries. The United States has emphasized military control and
internal procedures to deal with the issue at hand, while Germany maintains a stance that aligns with
its humanitarian and constitutional principles, with human control over the use of lethal force. On the
other hand, China maintains quite an ambiguous stance, as there is no clear and publicly available

I'UN Secretary-General, Note to Correspondents: Joint call by the United Nations Secretary-General and the President
of the International Committee of the Red Cross for States to establish new prohibitions and restrictions on
Autonomous Weapon Systems (2023), available at https://www.un.org/sg/en/content/sg/note-correspondents/2023-10-
05/note-correspondents-joint-call-the-united-nations-secretary-general-and-the-president-of-the-international-
committee-of-the-red-cross-for-states-establish-new, accessed 14 June 2025.

2 UN Human Rights Committee, International Covenant on Civil and Political Rights (16 December 1966, entered into
force 23 March 1976).

3 UN Human Rights Committee, General Comment No 36: Article 6 (Right to Life), UN Doc CCPR/C/GC/36, 30
October 2019, at para 27.

4 Francesca Capone, Remedies, October 2020, available at
https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/1aw-9780199231690-
€10897d=%2F10.1093%2Flaw%3 Aepil%2F9780199231690%2Flaw-9780199231690-
e1089&p=emailA6kqHnkFS0.MQ accessed 16 June 2025, at para 12.

5 Protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the Protection of Victims of
International Armed Conflicts (Protocol I) (adopted 8 June 1977, entered into force 7 December 1978), Article 36.

6 Neil Davison, 4 legal perspective: Autonomous weapons under international humanitarian law (2019), available at
https://www.icrc.org/sites/default/files/document/file list/autonomous_weapon_systems_under international humanita
rian_law.pdf, at 9.

7 The ratification status can be verified here: https://treaties.un.org/pages/showdetails.aspx?0bjid=08000002800f3586
and, at the time of writing, the United States has signed but did not ratify it.
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provision to address such an accountability issue.

This essay argues that those regulatory divergences may put the enforceability of the right to life at
risk, within the context of LAWS.

The structure of this paper is as follows. First, the right to life and the obligation of accountability
(and prosecution) shall be defined within the framework of international law, but also within the
European regulatory framework, in the case of Germany, as well as the challenges posed by LAWS
regarding these rights and obligations. Next, this paper shall examine the way these different countries
address accountability when it comes to LAWS. The conclusion will summarize the previous
arguments and include potential recommendations. This last part also answers the following research
question: “To what extent can divergences in regulations towards autonomous lethal weapons put the
right to life in danger?

2 The right to life and its enforcement through accountability

In the broad international legal framework, the right to life is enshrined in article 6 of the International
Covenant on Civil and Political Rights. This article is further detailed in the General comment No 36
issued by the Human Rights Committee (one of the bodies of the UN). This article clearly explains
that the right to life is to be protected by law and that no one is to be “arbitrarily” deprived of their
life. This Committee has established that deprivation of life is arbitrary whenever “it is inconsistent
with international law or domestic law.”® This comment implies that killing enemy soldiers, which is
permitted under international humanitarian law by omission,” does not constitute, for instance, an
arbitrary deprivation of life and is thus not considered as “unlawful killing.” The killing of civilians
is, on the other hand, considered to be unlawful killing, as it has been made clearly illegal under the
international legal framework.!”

However, with the development of urban warfare, civilian casualties occur and are often
disproportionate to the number of combatants killed in combat,!! especially with the use of explosive
weapons.'? International law addresses this issue by introducing the obligation of accountability and
prosecution. Indeed, the Covenant forces States Parties that “know or should have known of
potentially unlawful deprivation of life, to investigate and, when appropriate, prosecute the
perpetrators of such incidents (...).”"3

When it comes to the European legal framework, the right to life is enshrined in article 2 of the
European Convention on Human Rights (ECHR). The article itself does not explicitly mention States
killing in the events of an armed conflict, nonetheless the European Court of Human Rights (ECtHR)

8 Ibid., at para 12.

% The Geneva Conventions regulate the protection of people who are not (or no longer) participating in hostilities but
does not protect active combatants.

10 Protocol Additional to the Geneva Conventions of 12 August 1949, Article 51(2).

! International Committee of the Red Cross (ICRC), International Humanitarian Law and the Challenges of
Contemporary Armed Conflict (2019), available at https://international-review.icrc.org/articles/reports-and-documents-
ihl-and-the-challenges-of-contemporary-armed-conflicts-927, accessed 14 June 2025, at para 38.

12 Action On Armed Violence, Explosive Violence Monitor: 2021, 1 January 2022, https://acav.org.uk/2022/explosive-
violence-monitor-2021/, accessed 27 October 2025.

13 CCPR, General Comment No. 36 on article 6: right to life, UN Doc. CCPR/C/GC/36, 3 September 2019, at para 27.
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has ruled, in ‘McCann and others v United Kingdom’, that States must carry out their military
operations in a way that “minimizes the loss of lives”!'* and that State agents must be subjected to ‘the
most scrutiny’!® when it comes to the loss of life, in accordance to article 2 of the ECHR. This case
involved the shooting of members of a terrorist cell by British soldiers in Gibraltar, under the
imminent threat of the detonation of a bomb. This provision is thus necessary to ensure that States
comply with their duty to protect the right to life even during warfare, whether domestic or
international. '

In any event, failure to assess accountability results in further breach of international law, according
to which the conduct of the organs of a state can be credited to the state itself through the principle
of attribution.!”

Regarding accountability, LAWS pose a new problem: since these systems can identify and eliminate
targets by themselves, who is to be held accountable when it kills in an unlawful way? Since States
are obliged to conduct investigations, as well as punish the individual behind unlawful killings, gaps
between different legal systems could put the enforceability of the right to life at risk when it comes
to LAWS. This is especially true considering that no international provision provides an answer as to
who is to be held responsible for unlawful killings, meaning that this the burden of answering this
difficult (mainly due to the degree of interaction between human and artificial intelligence) yet crucial
question is currently left to States. '8

3 Assessment of accountability towards LAWS

Domestic approaches about LAWS vary greatly between different countries, and so does the notion
of accountability for these weapon systems. Comparing normative systems helps in identifying the
gaps that put enforceability of the right to life at risk. The domestic legal systems of three countries
will be compared: the United States (as it is the world’s first military power), Germany (being the
largest economy of the EU) and China (which is experiencing rapid technological developments).

3.1 United States

The United States does not prohibit the use of LAWS and relies on internal mechanisms to regulate
their use. In Directive 3000.09 issued by the Department of Defence of the United States on January
25, 2023, a list of responsibilities is defined. This list regulates a set of matters ranging from who is

14 ECtHR, McCann and others v The United Kingdom, Appl no. 18984/91, Judgement of 27 September 1995, at para
194. All ECtHR decisions available at https://hudoc.echr.coe.int/.

15 Ibid., at para 161.

16 ECtHR, Guide on Article 2 of the European Convention on Human Rights: Right to life (1* ed.), 31 December 2017,
at para 111, available at https://fln.dk/-/media/FLN/Publikationer-og-notater/EMRK/Guide-on-Article-2-of-the-
European-Convention-on-Human-Rights.pdf?la=da&hash=90AF97C1CA74479FFED7012EBC0C91479D0686CF,
accessed 14 June 2025.

17 International Law Commission, Draft Articles on Responsibility of States for International Wrongful Acts, with
commentaries, UN Doc. A/56/10, 2001, chapter 11, Article 4.

18 Boulanin, Bruun and Goussac, Autonomous Weapon Systems and Humanitarian Law: Identifying Limits and Degree
of Human-Machine Interaction, June 2021, available at https://www.sipri.org/publications/2021/policy-
reports/autonomous-weapon-systems-and-international-humanitarian-law-identifying-limits-and-required-type,
accessed 27 October 2025, at 45.
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to review and approve those autonomous systems to their international sales and transfers.!” The main
takeaway of this directive is that LAWS are to be designed to allow commanders and operators to
exercise “appropriate levels of human judgement over the use of force”, that the use of those weapon
systems must be compliant with the law of armed conflict?® and that they must go through internal
review, testing and verification.?!

This text, however, fails to establish individual responsibility whenever LAWS kill unlawfully. This
lack of accountability mechanism is even more threatening for the enforceability of the right to life,
knowing that the United States (through their Department of State) has stated that it did not consider
extraterritorial application of the ICCPR, despite the UN Human Rights Committee disagreeing to
that reservation.?? This approach is especially problematic since the United States are militarily active
outside of their own country, having launched military interventions on at least 250 occurrences since
1991.%

In addition to that reservation, and as mentioned in the introduction, the United States did not ratify
Additional Protocol I of the Geneva Conventions, meaning they do not have the obligation of
assessing whether these new weapons would be compliant with International Law under this
provision. Yet, when looking at the directive they adopted,?* tests and reviews are to be conducted to
determine its predictability and reliability, which appears to mirror the review mechanisms required
by the 36" article of the Protocol I Additional to the Geneva Conventions. Nevertheless, this
compliance is ensured by internal mechanisms and not by International Law, meaning that the review
standards can be inconsistent when compared to the mechanism adopted by other countries.

Furthermore, the notion of “appropriate levels of human judgement over the use of force” is not
defined within the directive,?> which exposes a clear gap in enforceability. Moreover, this directive
does not address the issue of individual responsibility whenever LAWS engage in unlawful killings,
which may risk undermining the obligation of accountability due to the lack of a formal framework
to punish unlawful killings in the context of LAWS.

3.2 Germany

Germany often emphasizes human control and advocated for an international framework to regulate
the use of LAWS,?® insisting that “the decision over life and death must be made by humans” and

19 US Department of Defense, DoD Directive 3000.09 (Autonomy in Weapon Systems), 15 January 2023, available at
https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodd/300009p.pdf, accessed 28 April 2025, page 2.

20 Understood as International Humanitarian Law.

2! DoD Directive 3000.09, supra note 19, page 1.

22 Heller, Does the ICCPR Apply Extraterritorially?, 18 July 2006, available at https://opiniojuris.org/2006/07/18/does-
the-iccpr-apply-extraterritorially/, accessed 30 April 2025.

2 Norton, U.S. launched 251 military interventions since 1991, and 469 since 1798, 16 September 2022, available at
https://mronline.org/2022/09/16/u-s-launched-25 1 -military-interventions-since-1991-and-469-since-1798/, accessed 30
April 2025.

24 Section 3 and 4 in particular.

25 Human Rights Watch, Review of the 2023 US Policy on Autonomy in Weapons Systems, 14 February 2023, available
at https://www.hrw.org/mews/2023/02/14/review-2023-us-policy-autonomy-weapons-systems, accessed 30 April 2025.
26 Federal Foreign Office, Foreign Minister Maas on agreement of guiding principles relating to the use of fully
autonomous weapons systems, 15 November 2019, available at https://www.auswaertiges-
amt.de/en/newsroom/news/maas-autonomous-weapons-systems-2277194, accessed 1 May 2025.
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that “Germany considers LAWS as defined above to be incompatible with international law.” This is
a strong statement that illustrates a degree of resentment towards the use of LAWS. Nonetheless,
there is no formal legal text regulating or forbidding LAWS, as Germany relies on its Constitutional
norms (derived from Germany’s “basic law” or “Grundgesetz"), which emphasizes the duty to protect
human life.?’

In addition to its Constitutional principles, Germany also must apply article 2 of the ECHR, in which
the duty of the State to protect lives is enshrined. The ECtHR noted that, for the right to life to be
effective, States are required to introduce procedures to review the use of lethal force by State
authorities regarding its lawfulness, adding that “there should be some sort of official investigation”
when individuals are killed by agents of the State,”® clearly highlighting the obligation of
accountability.

Despite the lack of domestic regulations on LAWS, Germany culls the risk of unlawful killings posed
by those systems by simply opposing them. Moreover, Germany’s legal system (but also the broader
European legal system under the ECHR) already requires accountability to be assessed in the events
of unlawful killings for the right to life to be effectively enforced.

The German stance can be understood as a way to respect the principle of human dignity, also
enshrined within Internal Law, which would be in grave danger if LAWS were to proliferate. It is
indeed hard to conciliate this core principle with the fact that these machines would kill without even
knowing the value of human life, as they would reduce their targets to mere data.?’

The ECtHR also ruled that the obligation to effectively protect the right to life applies whenever a
State has jurisdiction over any situation, which applies to military operations conducted outside of
the territory of the State, as shown by the Hanan v Germany case;*° which involved a German-led
airstrike against armed insurgents in Afghanistan that killed civilians as well. This approach to the
protection of the right to life thus differs significantly from the American approach, as highlighted in
the previous section.

3.3 China

Like Germany, China does not have specific regulations concerning the development or deployment
of LAWS. It rather adopts an ambiguous approach and relies on international law to not limit itself
by being constrained by domestic legal frameworks.>! Nonetheless, it should be noted that China,
while being a State party to the Geneva Convention, has not ratified the ICCPR,*? meaning its

27 Basic Law for the Federal Republic of Germany (Grundgesetz, GG) Article 1 & 2.

2 ECtHR, McCann and others v The United Kingdom, supra note 14, at para 194 & 161.

2 Stauffer, 4 Hazard to Human Rights: Autonomous Weapons Systems and Digital Decision-Making, 28 April 2025,
available at https://www.hrw.org/report/2025/04/28/hazard-human-rights/autonomous-weapons-systems-and-digital-
decision-making, accessed 16 June 2025.

30 ECtHR, Hanan v Germany, Appl. no 4871/16, Judgement of 16 February 2021.

31 Allen, China’s Strategic Ambiguity and Shifting Approach to Lethal Autonomous Weapons Systems, 17 December
2019, available at https://www.lawfaremedia.org/article/chinas-strategic-ambiguity-and-shifting-approach-lethal-
autonomous-weapons-systems, accessed 1 May 2025.

32 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976),
999 UNTS 172.
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provisions are not legally binding for China.

The reliance on international framework could be explained by the ambiguous position of China on
this issue. Indeed, while China has already incorporated sophisticated Al systems into its military
(although not deployed as weaponry systems),> the country faces defensive considerations as well
as they are vulnerable to foreign autonomous systems being operated in the Far East (as the US often
holds joint exercises with its Asian/Oceanian allies).>*

When it comes to international statements, China does appear to support the ban of certain
autonomous weapons systems. Those “unacceptable” LAWs have the certain characteristics, such as
“the impossibility for termination” once a task is executed, as well as the “absence of human
intervention and control” during the execution of a task.®

As such, China’s approach to LAWS is characterized by ambiguity. While qualifying some weapons
systems as “unacceptable” on the international scene, the lack of internal regulatory framework
indicates that the country does not rule out the possibility of developing and deploying LAWS. The
absence of domestic framework also underlines a gap when it comes to assessing accountability in
the case where unlawful killings by LAWS would take place, threatening the protection and
enforceability of the right to life.

4 Discussion

The comparative analysis conducted above compared distinct regulatory approaches. The United
States relies on internal military protocols to regulate the use of LAWS while avoiding defining the
individual to be held accountable in case of unlawful killings. Germany, on the other hand, strongly
promoting human rights, rejects LAWS and considers them to be incompatible with international law,
which explains the lack of legislation to regulate them. At last, China adopts an ambiguous approach
to not limit itself exclusively by adopting a domestic framework and instead support international
regulations, while at the same time not being a party to the ICCPR.

Due to the ethical and legal implications of this entire subject, this matter is exposed to academic
discussion, with human rights and humanitarian groups writing extensive literature to raise awareness
regarding the development of LAWS. In addition, while most of these systems currently need human
intervention to be operated (to engage targets, for instance), they are nonetheless actively being used
in modern warfare, as seen with loitering drones deployed in Ukraine (V2U loitering munitions)*®

33 Qiao-Franco and Bode, ‘Weaponised Artificial Intelligence and Chinese Practices of Human—Machine Interaction,’
16(1) Chinese Journal of International Politics (2023) 106, at 120.

34 Ibid., 122.

35 Permanent Mission of the People’s Republic of China to the United Nations Office at Geneva, Working Paper on
Lethal Autonomous Weapons Systems (Unofficial Translation), July 2022, available at https://documents.unoda.org/wp-
content/uploads/2022/07/Working-Paper-of-the-Peoples-Republic-of-China-on-Lethal-Autonomous-Weapons-
Systems (English.pdf, accessed 1 May 2025.

36 Hardie, Ukrainian Intelligence details Russia’s new V2U autonomous loitering munition, 14 June 2015, available at
https://www.longwarjournal.org/archives/2025/06/ukrainian-intelligence-details-russias-new-v2u-autonomous-
loitering-munition.php, accessed 15 June 2025.
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and Libya (STM-KARGU drones),*” for instance. The use of those autonomous systems raises the
question as to “is human control and oversight truly meaningful during operation involving such
weapons?” Academic debate is especially relevant considering that several of those autonomous
weapons only need human intervention for their activation, as it is the case with Israeli IAI Harpy
drones.*%*

States have the obligation to effectively guarantee the right to life to their own citizens, but in the
events of a war, to non-combatants as well. As such, legal grey areas must be avoided when it comes
to this fundamental principle as States must remain accountable and punish offenders when it comes
to unlawful killings. This is especially true for States that are parties to the ICCPR. Delegating the
power over life and death to a mere machine does not transfer accountability from a State to an Al
system.

Strategic ambiguities aside, the examined national positions of the United States, Germany and China
illustrate the tension between the ‘traditionalist’ (claims that the international legal framework is
sufficient to regulate LAWS while opting for internal regulations), ‘prohibitionist’ (in favour of a
total ban of LAWS) and ‘dualist’ (in favour of prohibiting while regulating other LAWS) camps.*’
Due to these different views, it is not certain that we will witness the emergence of an international
legal framework in the near future.

Considering all those elements, divergent answers from different States involved in these cases could
prove to be unsatisfactory to other States affected by LAWS when it comes to assessing the
responsibility of unlawful killings by them. This could lead to (further) deterioration of international
relations. Having different review mechanisms (or not having any at all) leads to an even greater risk
of arbitrary deprivation of life, which is unacceptable.

37 Automated Decision Research, STM Kargu loitering munition, available at
https://automatedresearch.org/weapon/stm-kargu-loitering-munition/, accessed 15 June 2015.

38 Bode and Watts, Loitering Munitions and Unpredictability: Autonomy in Weapon Systems and Challenges to Human
Control, June 2023, available at

https://www.researchgate.net/publication/371351342 Loitering Munitions_and Unpredictability Autonomy in Weap
on_Systems_and Challenges to Human_Control, accessed 27 October 2025, at 7.

39 This specific example is particularly relevant knowing Israel is engaged, at the time of writing, in a conflict with
involving drones, developments are thus to be observed with care.

40 Perrin and Zamani, The Future of Warfare: National Positions on the Governance of Lethal Autonomous Weapons
Systems, 11 February 2025, available at https://lieber.westpoint.edu/future-warfare-national-positions-governance-
lethal-autonomous-weapons-systems/, accessed 15 June 2025.
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Freedom of Expression vs. Hate Speech: A Comparative Analysis of ECtHR
(Pering¢ek v Switzerland) and HRC (Faurisson v France) Jurisprudence

Abstract

This research paper examines the tension between freedom of expression and hate speech through a
comparative analysis of Peringek v Switzerland (ECtHR) and Faurisson v France (HRC). It explores
how international and regional human rights bodies approach the restriction on denialist speech,
particularly in the context of genocide denial. The analysis highlights key differences in the
application of Article 17 ECHR, the margin of appreciation doctrine, and the role of historical truth
in legal reasoning. The paper argues for a more consistent and principled approach to limiting hate
speech while safeguarding fundamental rights.
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1 Introduction

Freedom of expression plays a vital role in a democratic society. As a cornerstone of democracy, it is
closely linked to other rights such as freedom of assembly and association, freedom of the press and
the right to privacy. Due to its central importance, freedom of expression is mentioned in several key
legal instruments such as the International Covenant on Civil and Political Rights (ICCPR) and
European Convention on Human Rights (ECHR).

However, international conventions make it clear that freedom of expression is not an absolute
right. Both the ICCPR! and ECHR? allow for its limitation in some situations, particularly when
freedom of expression conflicts with other societal interests such as the prevention of hate speech.

Defining and regulating hate speech remains a contested issue. One central controversy lies
determining whether the denial of specific historical events, such as the Holocaust or the Armenian
Genocide, constitutes hate speech under international law whether such expressions can justifiably

* The author was a bachelor student at the Faculty of Law, Baku State University, and is currently a master’s student in
the “International Law and Human Rights” program at the University of Tartu. The contribution was created as part of
the course "Comparative Human Rights Law" led by PhD, Associate Professor Merilin Kiviorg.

! International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976)
999 UNTS 171 (ICCPR), Article 19(3).

2 Convention for the Protection of Human Rights and Fundamental Freedoms (adopted 4 November 1950, entered into
force 3 September 1953) 213 UNTS 221 (ECHR), Article 10(2).
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be restricted by states. This research paper will focus to these questions:

1) What constitutes hate speech, and under what legal frameworks can states restrict freedom of
expression on this basis?

2) Can the denial of certain historical events- such as the Holocaust or the Armenian Genocide-
be considered as hate speech? If so, how can states justify restrictions on such expressions?

3) How have international and regional human rights bodies, specifically the HRC and ECtHR
handled such cases?

2 Freedom of expression vs hate speech

Today, the importance of freedom of expression is undeniable. One functional approach considers
freedom of expression as a tool in the search for truth.> Another approach links freedom of expression
to democracy. From this perspective, freedom of expression serves as a prerequisite for both a
functioning democratic system and the self-government of the people. Consequently, in order to
exercise their participatory rights and to hold governmental power accountable, citizens must have
access to a wide range of information and ideas.*

Freedom of expression can also be approached as a way to express individuals their personality. It
may be regarded as a means for enhancing individual autonomy.’> Freedom of expression is seen as a
cornerstone of democracy and as a means of ensuring respect for all other human rights

The most problematic issue related to freedom of expression is balancing rights against other
competing interests. The approach to this balancing may depend on the nature of the competing
interest. If the interest is national security, public order, or another general concern, the state may be
required to show that such interests cannot be safeguarded without imposing a restriction - or even a
ban - on the exercise of the right to freedom of expression, and that such a restriction is not excessive
or disproportionate under the circumstances. One example of such a situation is hate speech.

Hate speech does not have a universally agreed-upon definition. However, it is generally understood
as encompassing all types of expression that incite, promote, spread, or justify violence, hatred, or
discrimination against a person or group of persons, or that denigrate them, on the basis of their real
or perceived personal characteristics or status - such as race, colour, language, religion, nationality,
national or ethnic origin, age, disability, sex, gender identity, or sexual orientation.

The other critical question is that whether genocide denial can be considered hate speech? Genocide
denial is, it hardly needs stating, a troubling and troublesome issue. The question of whether - and if

3J. S. Mill, On Liberty and Considerations on Representative Government (John W. Parker & Son 1859), at 44.
4N. Wenzel, ‘Opinion and Expression, Freedom of, International Protection’ in Riidiger Wolfrum (ed), Max Planck
Encyclopedia of Public International Law (Oxford University Press 2012).

3 Scanlon, ‘A Theory of Freedom of Expression’, 1 Philosophy & Public Affairs (PPA) (1972) 204, at 204-226.

¢ Council of Europe, Hate Speech (Freedom of Expression), available at https://www.coe.int/en/web/freedom-
expression/hate-speech, accessed 1 May 2025.
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so, how - denial can be criminalised continues to provoke controversy, debate and discussion.’
Doubtless, this has much to do with the haziness, in legal terms at least, of the concept itself: unlike
the act of genocide, denial is defined neither in the Genocide Convention,® nor in the Rome Statute.’

The resultant absence of definitional clarity means that fundamental questions as to what genocide
denial entails, how strategies of denial operate, and what particular effects they exert remain open to
question. This reflects in the current case law of relevant bodies, which evinces a general lack of
consensus. It also finds expression, moreover, in ongoing disputes between those who consider
genocide denial a phenomenon so harmful to warrant criminalisation, and those who maintain that
criminalisation represents an illegitimate violation of the fundamental right to freedom of
expression. '’

The understanding of an association between denial and hate speech appears to have gained a broad
level of recognition and acceptance.!! Yet in spite of this, the legislative ramifications of this
connection - particularly as they pertain to the question of the criminalisation of denial - are yet to be
fully explored. In part, this may too have much to do with a lack of definitional clarity - as Anne
Weber notes in her Manual on Hate Speech: “No universally accepted definition of the term “hate
speech” exists, despite its frequent usage. Though most States have adopted legislation banning
expressions amounting to “hate speech”, definitions differ slightly when determining what is being
banned.”!?

3 International (HRC) and European (ECtHR) Approaches to Hate Speech
3.1 HRC approaches to hate speech

The ICCPR is one of the international documents that regulate freedom of expression. Article 19 of
the ICCPR mentioned that everyone shall have the right to freedom of expression; this right shall
include freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers,
either orally, in writing or in print, in the form of art, or through any other media of his choice."?

However, the exercise of these rights carries special duties and responsibilities. Therefore, in certain
situations such as respect of the rights or reputations of others, the protection of national security or
of public order (ordre public), or of public health or morals, states can restrict freedom of expression. '*
Article 19(3) lays down specific conditions and it is only subject to these conditions that restrictions
may be imposed: the restrictions must be “provided by law”; they may only be imposed for one of

7 P. Behrens, N. Terry and O. Jensen (eds), Holocaust and Genocide Denial: A Contextual Perspective (2017), at 15—
16.

8 Convention on the Prevention and Punishment of the Crime of Genocide (adopted 9 December 1948, entered into
force 12 January 1951) 78 UNTS 277, Article 2.

% Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002) UN Doc
A/CONF.183/9, Article 6.

10°C. M. R. Pegorier, Speech and Harm: Genocide Denial, Hate Speech and Freedom of Expression (2018), at 2.

1 Ibid., at 2

12 A. Weber, Manual on Hate Speech (2009), at 3.

13 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976)
999 UNTS 171 (ICCPR), Article 19(2).

Y Ibid., Article 19(3).

39



UTJILR 3 (2025), 37-43 Hate speech

the grounds set out in subparagraphs (a) and (b) of paragraph 3; and they must conform to the strict
tests of necessity and proportionality.!> Restrictions are not allowed on grounds not specified in
paragraph 3, even if such grounds would justify restrictions to other rights protected in the
Covenant.'®

One of the HRC cases that addressed hate speech in relation to the denial of genocides is Faurisson
v France case. Robert Faurisson was convicted under France’s Gayssot Act(1990), which
criminalizes Holocaust denial in France. In this case, Faurisson made public statements denying the
existence of gas chambers used by Nazis during the Second World War. He also claimed that gas
chambers were a myth and a manipulation of history. The main legal issues in this case were:

1) Whether France’s criminal penalty related to Holocaust denial violated Faurisson’s freedom
of expression under the ICCPR;

2) Whether France’s restriction of freedom of expression was in accordance with the article
19(3) of the ICCPR.

Regarding the first question, Committee recognizes that the Gayssot Act-which makes it a crime to
deny the findings of the Nurnberg tribunal-could, in some situations, lead to violation of human rights
under the ICCPR, it is not the Committee’s role to evaluate national laws in the abstract, but only in
relation to specific cases or complaints. Instead, under Optional Protocol, the Committee’s job is to
decide only whether the specific restrictions on freedom of expression in each individual case are
justified.!” Committee stated that any restriction on the right to freedom of expression must
cumulatively meet the following conditions: it must be provided by law, it must address one of the
aims set out in paragraph 3 (a) and (b) of article 19, and must be necessary to achieve a legitimate
purpose.'® Therefore, Committee stated that according to the General Comment on article 19 of the
Covenant, the rights for the protection of which restrictions on the freedom of expression are
permitted by article 19, paragraph 3, may relate to the interests of other persons or to those of the
community as a whole. Since the statements made by the author, read in their full context, were of a
nature as to raise or strengthen antisemitic feelings, the restriction served the respect for the Jewish
community’s right to live free from fear of an atmosphere of antisemitism. The Committee therefore
concluded that the restriction of the author's freedom of expression was permissible under article 19,
paragraph 3 (a), of the Covenant. !’

Committee noted that France has an obligation to prohibit hate speech by law under article 20(2) of
the ICCPR.% Faurisson’s speech, which referred to “the myth of the gas chambers” did not meet the

1S UN Human Rights Committee, Communication No 1022/2001, Velichkin v Belarus, Views adopted 20 October 2005,
UN Doc CCPR/C/85/D/1022/2001, at para 7.3.

16 UN Human Rights Committee, '‘General Comment No 34. Article 19: Freedoms of Opinion and Expression' (12
September 2011) UN Doc CCPR/C/GC/34, at para 22.

17 UN Human Rights Committee, Faurisson v France, Communication No 550/1993, Views adopted 8 November 1996,
UN Doc CCPR/C/58/D/550/1993, at para 9.3.

13 Ibid., at para 9.4.

19 Ibid., at para 9.6.

20 E. Evatt, D. Kretzmer and E. Klein, ‘Individual Opinion (concurring)’ in Faurisson v France, Communication No
550/1993, UN Doc CCPR/C/58/D/550/1993 (1996), at para 4.
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narrow legal threshold of incitement under article 20(2).?! But the Committee recognized that in
specific historical and social situations, such as Europe’s experience with antisemitism, denialist
speech could still be part of the broader pattern of incitement. Thus, the HRC supported France’s
decision to restrict Faurssion’s speech under Gayssot Act.

3.2 ECtHR approaches to hate speech

The ECHR also regulates freedom of expression as a regional human rights convention. Article 10 of
the ECHR states that everyone has the right to freedom of expression.?? Like the ICCPR, ECHR also
outlines situations that States can restrict freedom of expression. These include: Interests of national
security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection
of health or morals, for the protection of the reputation or rights of others, for preventing the
disclosure of information received in confidence, or for maintaining the authority and impartiality of
the judiciary.??

Regarding genocide denial, Peringek v Switzerland case is notable in the ECtHR’s practice. While on
a lecture tour in Switzerland in 2005, Dogu Peringek, leader of the Turkish Workers’ Party, made
several public declarations to the effect that the Armenian genocide of 1915 was no more than an
“international lie”.?* In response, the association Suisse-Arménie submitted a criminal complaint,
which led the Lausanne tribunal de police to convict Peringek of racial discrimination. After
unsuccessfully appealing the verdict in Switzerland, Peringek brought his case to the European Court
of Human Rights, claiming a breach of his freedom of expression as protected by Article 10 ECHR.
In a judgement of 15 October 2015, the Grand Chamber confirmed the finding of a violation of Article
10 ECHR.»

The Court used the following criteria to assess the legitimacy of the restriction on freedom of
expression:

1) Lawfulness of the interference- any interference with the right to freedom of expression must
have been “prescribed by law”;

2) Legitimate aim,;
3) Necessity of the interference in a democratic society.?

Regarding the first point, the Court assessed that whether the punishment of Peringek, who denied
the Armenian genocide, was based on clear and foreseeable legal basis. The key legal basis was
Article 261 bis § 4 of the Swiss Criminal Code, which addresses offences against public peace. From
the Court’s perspective, this provision constituted an accessible and clear legal basis, as it was written

2 Ibid., at para 4.

22 Convention for the Protection of Human Rights and Fundamental Freedoms (adopted 4 November 1950, entered into
force 3 September 1953) 213 UNTS 221 (ECHR), Article 10(1).

3 Ibid., Article 10(2).

24 ECtHR, Peringek v Switzerland, Appl. no. 27510/08, Judgment of 15 October 2015, at para 13. All ECtHR decisions
are available at http://hudoc.echr.coe.int/.

%5 Ibid., at para 281.

26 Ibid., at para 124.
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and publicly available. As for foreseeability, the Court noted that the applicant was aware that the
Swiss Parliament had recognized the 1915 events as genocide and that he deliberately sought to
challenge that recognition. This indicated that he understood the political and legal implications of
his actions.?’

Regarding the second point, Government of Switzerland attempted to justify the interference on the
grounds of prevention of disorder and protection of the rights of others. The Court mentioned the
distinction between “prevention of disorder’” and “public order” and decided that there was
insufficient basis to justify prevention of disorder in the applicant’s action. However, the Court agreed
that applicant’s remarks could affect the dignity of Armenians.?

Regarding the third point, necessity means that there must be a social need and that the measure taken
is proportionate. The Court concluded that the applicant’s speech did not constitute hate speech.

Although his remarks were controversial, they were neither racist nor did they incite hatred or
violence; rather, they formed part of a political and historical debate. The Court affirmed that the
freedom of speech clause also protects information and ideas that are likely to offend, shock or disturb
any sector of the population.? Thus, the Chamber determined that applicant statements historical,
legal, and political issues of public concern. As a result, the Court concluded that the Swiss authorities
had a narrower margin of appreciation in restricting his freedom of expression in this case.*” In this
situation, the Court did not find any reason to reject applicant’s application under Article 17 of the
ECHR. However, the Chamber noted that:

1) Applicant’s speech did not amount to incitement of hatred towards the Armenian people;

2) He had not expressed contempt towards the victims of the events of 1915 and the following
years;

3) He had not been prosecuted for seeking to justify a genocide.

Thus, the Court concluded that the applicant had not used his freedom of expression for purposes
contrary to the text and spirit of the Convention.’!

Regarding this point, Judge Silvis (and his co-signing judges) argued that Peringek’s denialist speech
crossed legal and moral line. As in other Holocaust denial and hate speech cases, Article 17 should
have been applied to exclude the applicant’s speech from any protection under article 10. Their
dissenting opinions call for a stronger, more consistent application of Article 17 for protecting the
core values of the Convention.’® However, this view contrasts with the majority opinion, which
generally favours a broader protection of freedom of expression, even in cases involving controversial

27 Ibid., at paras 130-140.

28 Ibid., at paras 145-157.

2 Ibid., at para 196.

30 Ibid., at para 158.

31 Ibid., at para 104.

32 ECtHR, Peringek v Switzerland, Appl. no. 27510/08, Judgment of 15 October 2015, Additional Dissenting Opinion
of Judge Silvis (joined by Judges Casadevall, Berro and Kiiris), at paras 1-9.
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speech.

The Court also emphasized that denying the Armenian genocide is not comparable to denying the
Holocaust in Germany or France, due to their specific historical contexts. Switzerland, in contrast,
does not have a strong historical connection to the 1915 events.>* This indicated that there was no
pressing social need for the restriction. Therefore, the Court held that criminal convictions constitute
a serious interference with freedom of expression and that less intrusive means should have been
considered.*

4 Conclusion

To conclude, this research paper analyses freedom of expression and hate speech across different
jurisdictions, including cases from the HRC and ECtHR. Both bodies take a similar approach to the
issue of restricting freedom of expression. Any restriction must be based on the ICCPR and the
ECHR, respectively. They then assess the restriction using specific criteria, including the lawfulness
of the interference (i.e., it must be prescribed by law), the pursuit of a legitimate aim, and the necessity
of the interference in a democratic society. These points highlight the essence of the restriction on
freedom of expression.

In Faurisson case, the HRC accepted that denialist speech, even without explicit incitement, could
justify restriction due to its broader social impact. In contrast, the ECtHR adopted a narrower and
more detailed approach in Peringek case and concluded that the applicant’s speech was protect under
article 10. The Court declined to apply article 17, despite dissenting opinions arguing it should have
excluded his speech from protection.

Although the margin of appreciation doctrine is generally accepted in freedom of expression cases,
the Court granted Switzerland only a limited margin of appreciation in this instance, due to the
political and historical nature of the speech.

However, the truth of historical events does not play a vital role in this context. While the Holocaust
is accepted as a historical fact by the international community due to the findings of the Nuremberg
Tribunal, the Armenian genocide is not universally recognized as a historical fact.

33 ECtHR, Peringek v Switzerland, Appl. no. 27510/08, Judgment of 15 October 2015, at paras 243-244.
34 Ibid., at paras 272-273.
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Jan-Henrik Koch”

A comparison of privacy cases involving public figures and (tabloid) newspapers
Abstract

Background and Objective: The proliferation of tabloid journalism and digital media has intensified
the legal tension between privacy rights and freedom of expression, particularly concerning public
figures. This study examines how the European Court of Human Rights (ECtHR) balances Article 8
(right to private and family life) and Article 10 (freedom of expression) of the European Convention
on Human  Rights through comparative analysis of landmark privacy cases.
Methods: This research employs a comparative case study methodology, analysing two pivotal
ECtHR decisions: Caroline von Hannover v Germany (2004 and 2012) and Mosley v United Kingdom
(2011). The analysis examines legal reasoning, judicial outcomes, and the application of the margin
of appreciation doctrine across different national legal systems.
Results: The study reveals divergent approaches to privacy protection for public figures. In von
Hannover (2004), the ECtHR found Germany violated Article 8 by inadequately protecting privacy
rights, leading to the development of a five-factor test for publication assessment. Conversely, in
Mosley (2011), the Court upheld the UK's reactive, post-publication remedy system, rejecting
mandatory pre-publication notification requirements. The 2012 von Hannover judgement
demonstrated judicial refinement, acknowledging public figure status while maintaining privacy
protections _for non-newsworthy intimate details.

Conclusions: The ECtHR maintains a flexible framework that accommodates both proactive (ex-ante)
and reactive (ex post) national approaches to privacy protection, provided adequate legal remedies
exist. The public interest test remains the primary criterion for balancing competing rights. These
principles have proven adaptable to digital contexts, as demonstrated in subsequent social media
cases like Einarsson v Iceland. The research establishes that while national legal systems retain
discretionary margins, they must provide effective mechanisms to protect individual privacy rights
against unjustified media intrusion.
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1 Introduction

In an age of relentless media scrutiny in all spaces of life and the omnipresence of tabloid journalism,
the tension between freedom of expression and the right to privacy has emerged as a pivotal issue in
European human rights jurisprudence. One of the areas this tension is pronounced is in cases
involving public figures whose private lives are frequently thrust into the public domain by media.
As this happens, a few questions emerge: to what extent can public figures expect protection from
intrusive media coverage, especially when their private lives intersect with public interest?
Additionally, how should the freedom of the press be balanced against these privacy rights, given that
media freedom, while strongly protected, is not absolute?

This paper will address the legal framework and necessary tools to understand the discussed cases.
Then it offers a comparative study of the cases of the European Court of Human Rights and individual
case studies for both the cases of HANNOVER v GERMANY (2004,' 2012?) and MOSLEY v
UNITED KINGDOM? plus a comparative analysis of both cases on the background of available
litigation and remedies.

Both cases are landmark privacy law cases for the ECtHR and have shaped EU privacy legislation
from the early 2000s. This paper demonstrates how Article 8 of the ECHR is applied to different
cases and will analyse why the Court has adopted different reasoning in these cases.

2 Legal Groundwork

2.1 Article 8 ECHR and Public Figures

Article 8 of the European Convention on Human Rights (ECHR) ensures the right to respect one's

"' ECtHR, Von Hannover v Germany (No. 1), Appl. no. 59320/00, Judgment of 24 June 2004. All ECtHR decisions are
available at http://hudoc.echr.coe.int/.

2 ECtHR, Von Hannover v Germany (No. 2), Appl. nos. 40660/08 and 60641/08, Judgment of 7 February 2012.

3 ECtHR, Mosley v United Kingdom, Appl. no. 48009/08, Judgment of 10 May 2011.

45



UTJILR 3 (2025), 44-53 Public figures & newspaper

private and family life, home, and correspondence, but also provides the frameworks for the limitation
of these rights, including for interest for protection of national security or rights and freedoms of
others.

In the context of public figures, the European Court of Human Rights (ECtHR) has recognized that
while they are entitled to privacy, their role in public life may justify greater scrutiny.* The Court has
emphasized that disseminating information contributing to a debate of general interest, especially
concerning public figures, may warrant a higher threshold for privacy protection.’ In the context of
Article 8 of the European Convention on Human Rights, "general interest" means the overall needs
and welfare of society that can justify certain restrictions on individual rights, such as privacy or
family life. These restrictions are only allowed if they are lawful, necessary, and serve aims like
public safety, national security, or protecting others’ rights.® As an example, a publication on the
mental health status of an Austrian psychiatrist did not violate Article 8 because it did indeed
contribute to general interest and served the public debate.’

2.2 Article 10 ECHR

Article 10 of the European Convention on Human Rights guarantees the right to freedom of
expression.

This includes the freedom to hold opinions and to receive and impart information and ideas without
interference by public authority and regardless of frontiers. The protection extends not only to content
that is favourably received or regarded as inoffensive but also to information and ideas that may
offend, shock, or disturb. This broad scope reflects the essential role that freedom of expression plays
in a democratic society, particularly in enabling open debate, political discourse, and the functioning
of the press.

However, the right is not absolute. Article 10 paragraph 2 allows for restrictions provided they are
prescribed by law, pursue a legitimate aim such as national security, public safety, the prevention of
disorder or crime, the protection of health or morals, or the protection of the reputation or rights of
others, and are necessary in a democratic society. The European Court of Human Rights evaluates
such restrictions based on their proportionality, the adequacy of legal safeguards, and whether a
pressing social need justifies the interference.

2.3 The Margin of Appreciation Doctrine

The margin of appreciation is a doctrine developed by the ECtHR in response to the different legal
systems in member states, granting national authorities a degree of discretion in how they implement
and balance the rights secured in the ECHR. This doctrine confirms that national authorities are often
better positioned to assess the necessity of restrictions instead of the ECHR itself, giving back a

4 Tomuschat, The Effects of the Judgments of the European Court of Human Rights According to the German
Constitutional Court, German Law Journal (2010) 513, at 513.

5 ECtHR, Guide on Article 8 of the European Convention on Human Rights - Right to respect for private and family life
(2025), available at https://ks.echr.coe.int/web/echr-ks/article-8, at 56

6 Ibid., at 66.

" ECtHR, Fiirst-Pfeifer v Austria, Appl. nos. 33677/10 and 52340/10, Judgment of 12 May 2015, at para 11.
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portion of authority to the state in question and leaving more crucial definitions and decisions to the
member state’s legal authorities. This approach allows for flexibility and respects cultural, moral, and
social differences across Europe, enabling each state to tailor its legal responses to its unique context.
The scope of the margin is not fixed; it may vary depending on the right involved, the nature of the
interference, and whether there is a European consensus on the issue. For example, states enjoy a
wider margin in matters of morality, public order, or national security, but a narrower margin when
political speech or fundamental democratic principles are at stake. Ultimately, while the doctrine
provides national authorities significant leeway, the ECtHR retains a supervisory role to ensure that
local measures do not undermine the “essence” of Convention rights or lead to arbitrary or
discriminatory practices. This balance aims to safeguard both the diversity of Europe’s legal traditions
and the uniform protection of human rights at the European level.

2.4 Defining ""Public Figure" in ECtHR Jurisprudence

The ECtHR has not provided an exact definition of "public figure." Still, its jurisprudence indicates
that individuals holding public office or those who, by their actions, enter the public arena, may be
considered as such. Public figures are expected to tolerate a higher degree of scrutiny, especially
when the information pertains to matters of public interest. However, this does not mean they entirely
forfeit their right to privacy.®

3 Case Study: Caroline von Hannover v Germany (2004 & 2012)
3.1 Background

Princess Caroline von Hannover (Princess Caroline of Monaco) is Prince Rainier III’s oldest daughter
and a prominent public figure. Between 1993 and 1997, German magazines published several series
of photographs of Princess Caroline von Hanover depicting intimate moments of her private life. The
first series included photos showing her with actor Vincent Lindon in a secluded restaurant courtyard,
photos of her on horseback and with her children, and photos capturing her canoeing with her
daughter, shopping, cycling, and spending time with Vincent Lindon and her children. These images
were accompanied by articles highlighting her personal relationships and family life.® The second
series, published in 1997, showed her on a skiing holiday, attending a horse show with Prince Ernst
August von Hannover, leaving her Paris home, and engaging in leisure activities such as playing
tennis and cycling with him. The third series, published later that year, included photos taken at the
Monte Carlo Beach Club showing her in a swimsuit, wrapped in a towel, and tripping over an
obstacle.!” Since 1993, v Hannover had been fighting a legal battle against multiple tabloid
newspapers, including Hubert Burda’s' “Die Bunte” in Germany, with little success.!! In 1994, the
Hamburg Court of Appeals judged that by the Copyright Act, section 23 (1) no. 1, von Hannover was
a “contemporary figure par excellence”'? of such importance that she had to tolerate publication

8 Tomuschat, supra note 4, at para 104.

9 ECtHR, Von Hannover v Germany (No. 1), supra note 1, at para 4.
19 Ibid., at paras 3-5.

" Ibid., at para 2.

12 Ibid., at para 5.
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without her consent of the photos in question, which had all been taken in public places.!® Repeated
argumentation against this did not improve the situation, as Hamburg Court of Appeals clung to its
argumentation in 1995.'* In 1999, v Hannover won a minor victory as three photos depicting her
children were deemed too intimate for direct publication. However, even a second set of proceedings
from 1997 to 2000 yielded meagre results,'” as the court clung to its previous arguments. At this
point, von Hannover had already spent more than 10 years unsuccessfully trying to go down the path
of lawful litigation by German courts to secure the privacy of her life. v Hannover cited that she was
unhappy with the protection of public figures in so-called “secluded places™ as the legal definition in
German law was too narrow at the time. As she felt that her legal methods in German domestic law
were exhausted, she turned towards the European Court of Human Rights under the argument that
Germany had failed to safeguard her right to privacy under Article 8 of the ECHR.

3.2 2004 proceedings
3.2.1 Applicant’s Arguments

The first case process took place in 2004. An inquiry by the applicant to the Strasbourg Court whether
the German court’s absolute refusal to continuously disallow the publication of paparazzi shots was
infringing von Hannover’s right to her picture and private life. As described before, these images
displayed her in “secluded spaces” (such as restaurants, riding, and skiing). The German
representatives in the ECtHR held their position that freedom of expression and public interest
justified the publications since although the princess who (at that time) held no official position in
Germany was an extremely well-known public figure.'® This was rebutted by von Hannover, stating
that the images taken violated her rights, which were given to her by Article 1 and 2 of the German
constitution. The right to one's own image is part of the general right to personality and is derived
from Article 2 in connection with Article 1 of the Basic Law. It means that every person
fundamentally has the right to decide whether and how images of them are published, so no one may
distribute or publicly display a person's image without their consent.

Her argumentation was mainly based on the claim that German privacy law at the time was “illusory”
and required her to prove that she was always in a “secluded place” (direct translation from “6rtliche
Abgeschiedenheit™),!” which would have been impossible for her to prove at the time. The term
“secluded place” was defined by the German courts as a location out of the public eye where a person
behaves in a manner they would not in public;'® however, the courts found that places such as a
swimming pool or beach, even if access was restricted and an entry fee charged, did not qualify as
secluded places.!” Her secondary arguments were based upon the fact that even the pictures taken at
completely arbitrary times and places (hairdresser, shops, restaurants, and even transport) added

13 Ibid., at para 7.

14 Ibid., at para 14.

15 Van den Brink, European Court of Human Rights Has Rendered Von Hannover II judgment, Mediareport (2012),
available at https://mediareport.nl/press-law/24022012/european-court-of-human-rights-has-rendered-von-hannover-ii-
judgment-more-freedom-for-entertainment-press.

16 ECtHR, Von Hannover v Germany (No. 1), supra note 1, at para 16.

17 Ibid.

18 Ibid., at 6.

9 Ibid., at 13.
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nothing to the general interest, along with the tabloid newspapers often applying gossip-like titles as
“Caroline: A Woman Returning To Life”.?° Caroline additionally remarked that the press was
following “more voyeuristic tendencies” to satisfy its interest for its readers than it was playing out
its role as a public watchdog.?!

3.2.2 The 2004 judgement

The first judgement, drafted in June of 2004, was widely regarded as a cornerstone in privacy
regulation law. The ECtHR unanimously found Germany to be in violation of Article 8 of the ECHR,
nearly ending an almost 14-year legal battle with German courts.?? For the first time, the court rejected
the interpretation that Caroline, as a public figure, was essentially giving up her privacy when
stepping outside of her home. Along with this hallmark argument, the Court rebutted the German
sentiment of marking Caroline as a “public figure par excellence”,* stating this as an unwanted label
unsuited for Caroline’s status in society. The Court therefore completely rejected the German
sentiment of marking Caroline as public person, instead seeing her as a private individual. Crucial in

this decision was the fact that Caroline, at the time, held no public office.?*

Another issue posed was how the photos were taken, framed and presented. The judges affirmed that
the images were sometimes illicitly obtained, often edited, or taken out of context.?®> Additionally, the
judges affirmed the paparazzi harassment. Regarding public interest, the court held to Caroline’s own
argumentation, stating that the pictures did not contribute to the general interest, disregarding the
paparazzi images as no more than common gossip and not informative, quality journalism deemed
for public information. The court found that Germany had failed to create a safe balance between
freedom of the press and an individual’s right to personal privacy. Article 8 was therefore deemed
breached.

3.3 2012 proceedings
3.3.1 Applicant’s Arguments

In 2012, von Hannover stated that Germany had not thoroughly followed the ECtHR’s first
judgement. Von Hannover reportedly said she was still facing massive legal uncertainty about the
paparazzi situation. At the time, German courts still permitted the publishing of certain paparazzi
photos. As in 2004, von Hannover maintained her argument that these pictures served no legitimate
public interest and just served the “curiosity of a particular readership™?¢ regarding the details of her
private life. Additional controversy had unfolded over a 2012 picture of her daughter, Princess
Rainier’s health, while skiing in St. Moritz. Notably, the Royal Family had never given any

20 Ibid., at 27.

21 Global Freedom of Expression, Von Hannover v Germany (I) - Global Freedom of Expression (2023), available at
https://globalfreedomofexpression.columbia.edu/cases/von-hannover-v-germanyi/, accessed 4 May 2025.

22 ECtHR, Von Hannover v Germany (No. 1), supra note 1, at para 16.

2 M. Westlund, The development of the right to privacy under the ECHR: A study on the effects of Article 8 on third
parties (Master's Thesis, Uppsala Universitet 2018), at 18; ECtHR, Von Hannover v Germany (No. 1), supra note 1, at
para 5.

24 ECtHR, Von Hannover v Germany (No. 1), supra note 1, at para 31.

2 Ibid.

26 Ibid., at para 24.
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permission to publish these images.?’

3.3.2 The 2012 judgement

The 2012 judgement concerned a distinct case with different facts and concluded that there was no
violation of Article 8 of the Convention. While it did not overturn or revisit the 2004 ruling, it
reaffirmed the principle that the balance between privacy rights and freedom of expression depends
heavily on the specific circumstances of each case. The Court emphasized that certain photographs
and articles, if they meet strict criteria of newsworthiness and are obtained unobtrusively, may be
published without infringing Article 8, highlighting the nuanced approach required to reconcile
privacy with media freedom.?®

Notably, the Court was also changing tides on a few points. As mentioned above, the publishing of
certain photos was now permitted. Also, the court revised Caroline’s status as a public or private
figure: while the 2004 ruling pointed Caroline’s position more akin to that of a private person, the
2012 ruling acknowledged her and her family as public figures, citing them as “well known”.?’
Ultimately though, the Court decided that while maintaining a status as a public figure, Caroline
would still be able to enjoy privacy rights, although in a slightly limited form where some aspects of
her public life may be subject to press coverage but intimate details of her private life are protected
from intrusive publication.’® The German courts were found to have acted within their margin of
appreciation. Ultimately, Germany was found to have complied correctly with the positive obligations

under Article 8.3
3.4 Notes

As evident, the 2004 and the 2012 cases hinged massively on the tight balance between Article 8 and
Article 10 of the ECHR (Right to private life versus Freedom of Expression). While the first case
served the purpose of investigating if Germany had breached its positive obligation to secure von
Hannover’s private life by neglecting her protection against the tabloid press and paparazzies along
with the balance between freedom of the press and privacy of a public figure, the second case
concerned assessment of whether Germany was applying the ECtHR’s 2004 ruling adequately.

4 Case Study: Mosley v United Kingdom (2011)
4.1 Background

In March of 2008, Max Mosley, then former president of the International Automobile Federation,
became the headline of multiple tabloid newspapers circled around a sexual encounter with five
prostitutes with an alleged “Nazi theme”.?> A clandestinely made video delivered the basis for the
story, possibly shot on the phone, by one of the alleged participants. The footage was allegedly

27 Ibid., at paras 3-4.

28 Ibid., at para 19.

2 Ibid., at para 20.

30 Ibid., at para 21.

31 Ibid., at paras 21-23.

32 ECtHR, Mosley v United Kingdom, supra note 3, at para 21.
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graphic and included highly intimate private images. An UK tabloid ran a front-page exposé detailing
the activity, along with posting still pictures and frames taken from the sourced video, and later even
the video itself on the newspaper’s homepage.*> Mosley immediately sued the tabloid’s publisher for
misuse of private information. The domestic court found that the tabloid had grossly invaded
Mosley’s privacy. Mosley ultimately won the process and was awarded 60.000 GBP in damages, plus
the newspaper was forced to pay for his legal process costs. The Judge in Charge found that the
magnitude of the privacy invasion was of unseen levels, and no amount of monetary compensation
could fully undo a privacy invasion this intense.>*

4.2 ECtHR Application

Mosley, however, was still unhappy with the outcome of his case. He proceeded to file an application
in Strasbourg, citing that the United Kingdom, an EU member at the time, had not fulfilled its positive
obligations under Art. 8 of the ECHR by not requiring press publishers to give advance notices prior
to the publishment of private or personal information.

Mosley therefore raised a novel and groundbreaking issue: should media publishers be legally
compelled to notifying the affected person of an outgoing publication containing private details?>’

In its viewpoint, the UK opposed this notion along with the media. Claiming that such a rule would
essentially grind investigative journalism to a halt, the United Kingdom equated a pre-publishment
notice as a form of censorship instrument. Mosley, however, contended that there would be a logical
need for a prior notification because there would be no other way of still enforcing an individual’s
Article 8 rights, which the UK denied.

4.3 ECtHR Judgement

On May 10, 2011, the ECtHR ruled unanimously in favour of the United Kingdom’s position. The
ECtHR affirmed that Article 8 cannot be understood as an instrument to impose legally binding
notification rules. While taking Mosley’s circumstances as “flagrant and unjustified”,*¢ it denied
going towards Mosley’s proposed ideas. Mosley’s complaint was found reasonable, ultimately
winning the process. As the UK government considered the case closed, the ECtHR remarked that
while having won the case, monetary vindication might not entirely suffice in Mosley’s case.

The court ruled that UK did not violate its positive obligations under Article 8. The UK privacy law
was investigated and found to be resistant enough to withstand such cases. A notice rule was deemed
unfeasible, chilling on speech®’ and difficult to enforce by the Court. Additionally, there was no other
EU member state who had implemented a similar regulation, further hampering Mosley’s argument.
The ECtHR saw the issue in the UK’s own margin of appreciation and found that the UK’s refusal to
the prior notification law was lawful. Britain was also not found to be in violation of Article 8.

33 Ibid.

34 Ibid.

35 Taylor, Balancing the right to a private life and freedom of expression, Journal of Media Law (2017), at 72.

36 N. Witzleb, Interim injunctions for invasions of privacy, in N. Witzleb (ed.), Emerging challenges in privacy law:
Comparative perspectives (2014), at 34.

37 Taylor, supra note 35, at 1.
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While the court’s ruling was seen as a defeat for Mosley’s proposal in solo, it was a confirmation of
Britain’s and Europe’s privacy principles. The judgement showed that egregious and invasive
journalism partaking in scaremongering about highly personal topics does not hold the ground of
valuable journalism but is mere sensationalist journalism unsuited for the public interest.3® After the
judgement, UK newspapers and tabloids praised it as a victory for free speech and press freedom,
Mosley himself expressed disappointment. The ruling represented a clear EU stance, protecting
investigative journalism while drawing a firm line against scandal journalism that lacks genuine
public interest.

5 Comparative Analysis
5.1 Overview

Undoubtably, the Mosley and two von Hannover cases served as landmark privacy cases in the
European Court for Human Rights history. As evident, both cases covered a public, well-known
person — Mosley being a retired Formula 1 board executive and von Hannover being a royal family
member. Both public figures claimed to have their right to a private life free of media exposure
inadequately protected by the State.>” Noticeably, neither of them held public offices at any time or
any official functions — they were public figures in the sense of being well-known, prominent and
talked-about.*’ In both cases, media published clandestinely-taken or illegitimately obtained material;
in Caroline’s case, by permanent harassment,*' in Mosley’s case by clandestine videotaping. Both
also invoked Article 8, claiming the positive obligation for active protection of their rights by their
individual states.*? Therefore, it can be concluded that in both cases and all three decisions, a common
topic can be found: sensationalist media and tabloid press revealing intimate details about a public

figure’s private life.
5.2 Results and findings

Although both cases are comparable on a surface level as they both cover the topic of privacy invasion
of a public figure, the outcomes differed. For one, the Court’s outcomes on positive obligations
differed; at the same time, Germany was found to have violated its positive obligations for not
protecting von Hannover’s privacy in the first Hannover case (but not the second). In Mosley’s case,
Britain was found to have offered enough legal tools for remedies. It was therefore ruled to comply
with its positive obligation under the convention. As a result of Hannover case Germany developed
a new S-factor test which rendered some images taken unpublishable. This decision was widely
accepted by the ECtHR, applauding Germany’s context-sensitive decision-making balance.*

Public interest also shaped both decisions. von Hannover (No 1)’s pictures were ruled not to be of
any news value. While German litigation illustrates a more proactive model in which an individual's

38 D. J. Solove and P. M. Schwartz, Information privacy law (7th ed. 2021), at 1098.

39 ECtHR, Guide on Article 8 of the European Convention on Human Rights, supra note 5, at 8-11.
40 Ibid., at 121.

4! The Guardian, Princess wins landmark privacy ruling, available at
https://www.theguardian.com/media/2004/jun/24/royalsandthemedia.privacy, accessed 4 May 2025.
42 ECtHR, Guide on Article 8 of the European Convention on Human Rights, supra note 5, at 21.

43 Witzleb, supra note 36, at 414-415.
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privacy can still be secured before the publication of any compromising material by utilizing a court
assessment, the UK legal system lacks such a model, which Mosley remarked as needed for UK
litigation.** The UK system points more towards a reactive, ex-post model. Interestingly, the ECtHR’s
Article 8 tolerates both models, provided national law keeps oversight. Britain’s notion of rejecting a
notification-based model before publication was rejected as a possible tool of oppression in the future.
Such legislation would have a chilling effect on general press freedom and freedom of speech due to
the fact that a simple “no” could grind an investigative publishment to its halt. This illustrates a focal
point in comparing both cases. Ex post remedies spare courts the role of editorial gatekeeper and
safeguard spontaneous reporting, yet they cannot unpublish intimate material once it circulates.*’

The European Court of Human Rights has maintained a generally consistent position on privacy
violations involving celebrities since the landmark Caroline von Hannover case. In Caroline, the
Court emphasized that public figures enjoy protection of their private life, especially regarding
images and information not relevant to a public interest debate. In the social-media era, the ECtHR
continues to balance personality rights against freedom of expression, applying similar criteria.

Although new digital platforms have increased the speed and scale of information dissemination, the
Court has not fundamentally shifted its approach. It still assesses whether content contributes to public
debate, the nature of the person involved, and the context in which private information is shared. In
social media cases, the ECtHR sometimes places greater emphasis on reach, audience, and user
responsibilities, but continues to protect the private sphere from unjustified intrusions, even for well-
known individuals.*®

A prominent example of this continued line is Einarsson v Iceland. In Einarsson v Iceland, the
European Court of Human Rights reviewed a case where a well-known Icelandic commentator sued
an Instagram user for calling him a “rapist”*’ on social media shortly after criminal proceedings
against him had been discontinued. While the Icelandic courts had considered the statement to be an
invective and part of a heated public debate—thus favouring freedom of expression—the ECtHR
found that labeling Einarsson without factual basis constituted a serious attack on his reputation and
privacy. The Court ruled that even public figures are entitled to protection from unfounded allegations
of criminal conduct online, concluding that Iceland had failed to adequately balance privacy rights
against freedom of expression. Therefore, the ECtHR has largely remained true to the principles
established in Caroline, adapting them for the digital context without abandoning its core line.

Together, the cases represent the outer markers of European privacy law: national systems must
provide legal remedies for privacy cases, but they enjoy discretion under the ECtHR as for their
approach, be it ex ante or ex post, so long as the public-interest test remains the main means of
measuring the individual case.

4 Solove and Schwartz, supra note 38, at 1198.

45 M. Fornasier and M. G. Stanzione (eds.), The European Convention on Human Rights and its Impact on National
Private Law (2024), at 1.

46 Bjarnadottir, Case Law, Strasbourg: Einarsson v Iceland, Defamation on Social Media and Article 8, Inforrm's Blog
(2017), available at https://inforrm.org/2017/11/14/case-law-strasbourg-einarsson-v-iceland-defamation-on-social-
media-and-article-8-maria-run-bjarnadottir/, accessed 11 September 2025.

47 ECtHR, Einarsson v Iceland, Appl. no. 24703/15, Judgment of 7 November 2017.
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Abstract

This article offers a comparative analysis of two regional human rights courts’ approaches to cases
of persistent and targeted abuse and organized harassment campaigns against female journalists:
Khadija Ismayilova v Azerbaijan (European Court of Human Rights) and Bedoya Lima et al. v
Colombia (Inter-American Court of Human Rights). The main problems studied are the broader
effects of abuse of journalists on freedom of expression and the intersectionality of the victims being
victimized specifically for being female, as well as for their journalistic work. This article further
examines whether and how the courts in question examined the impact the Applicants’ gender had
on the ways in which they were attacked. Another point of analysis is how states, where abuse of
human rights obligations is recurring and allegedly widely tolerated, are dealt with by the courts.
Furthermore, the paper compares approaches by the courts of probable but ultimately unproven
involvement of the state in using third parties for human rights abuses.
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1 Introduction

Ms. Jineth Bedoya Lima (referred to throughout the article as Ms. Bedoya) and Ms. Khadija Rovshan
qizi Ismayilova (Xodico Révson qizi Ismayilova) (hereinafter Ms. Ismayilova) are highly
accomplished journalists who, at the time of the alleged violations of their rights under the Inter-
American and European Conventions on Human Rights, respectively, were writing on issues of
government corruption. Both women endured sexual assaults, albeit one applicant was assaulted
physically, and the other endured a harassment campaign largely orchestrated online. The
investigations into these attacks were drawn out, ineffective, and possibly never conducted in good
faith. Moreover, there were reasons to believe state involvement in each case. Both applicants also
dealt with further violations after the events described in the initial complaints. Interestingly, the cases
were decided at similar times, despite the relevant events taking place 12 years apart.

* The author studies international law at the University of Tartu. The contribution was created as part of the course
"Comparative Human Rights Law" led by PhD, Associate Professor Merilin Kiviorg.
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The Inter-American Court of Human Rights (henceforth Inter-American Court) and the European
Court of Human Rights (hereafter the European Court) have been subject to many comparative
analyses before. Other authors have noted that the Inter-American Court is more flexible in
jurisdictional and evidentiary requirements, making it more accessible and responsive to the
vulnerable individuals who often have no other recourse.! The Inter-American Court has furthermore
been more creative with its mandates for reparations, requiring the states to not only provide financial
compensation but also take other measures to restore public trust. Some examples include requiring
states to construct public memorials to victims of state-sponsored violence, issue public apologies for
violations, and improve infrastructure for marginalized communities. Per Maria Sanchez, one of the
reasons for this is likely because the European system was built with the aim of harmonizing European
states’ attitudes towards human rights and building a pan-European identity after the destructive
events of World War II. The Inter-American Court has instead been far more sceptical of its states’
willingness to comply with court decisions and uphold human rights standards from its founding.’

The Inter-American Court also holds social justice and broader societal context in higher regard,
whereas the European Court focuses more on the individual cases before it. However, it has been
noted that both Courts have begun to include concepts like “intersectionality” and “vulnerability” in
their decision-making.> The Inter-American system has these considerations built into its work,
largely through the use of special rapporteurs and the Inter-American Commission, while the
European Court has itself started including these concepts in its jurisprudence. These developments
have been accepted by the Council of Europe and the Organization of American States, which have
concluded their own treaties to protect vulnerable groups, particularly women.* Both Courts can be
presumed to underline the importance of freedom of expression and the journalists’ role in upholding
a democratic, human rights-based society. Willingness to accept the applicants’ claims of state
involvement in the crimes committed against them can be expected to differ between the Courts, with
the European Court choosing the more conservative approach due to a lack of concrete evidence. The
European Court’s use of the margin of appreciation doctrine has been widely studied and is subject
to constant analysis. The doctrine essentially leaves some flexibility to individual Member States in
interpreting the Convention and thus acknowledges differences in Member States’ legal systems and
individual cultures. The logic is that the Convention sets minimal standards for European states'
human rights records, but there is still room for individual states’ sovereign decision-making.’ This
also allows the Court to decrease the number of direct conflicts with Member States and the
politicisation of its decisions.® However, despite many similarities between the Courts, the Inter-
American Court has not wholeheartedly adopted the doctrine. In fact, many former judges reject
potential adoption, arguing that the more precarious state of democracies and the more serious nature

! Sanchez, 'Admitting (to) the Past: Transitional Justice in the European and Inter-American Courts of Human Rights',
27 The International Journal of Human Rights (2023) 1244, at 1257-1260.

2 [bid., at 1245 & 1256.

3 Celario, 'Discrimination and the Regional Human Rights Protection Systems: The Enigma of Effectiveness', 40
University of Pennsylvania Journal of International Law (2019) 798, at 798-803.

4 Ibid., at 819.

5 Council of Europe, The Margin of Appreciation, available at
https://www.coe.int/t/dghl/cooperation/lisbonnetwork/themis/echr/paper2_en.asp#P70 1638, accessed 7 May 2025.

6 Ibid.

55



UTJILR 3 (2025), 54-62 Abuse of female journalists

of violations in America render it unsuitable for the American context.” These differences in
approaches to the Court’s role, whether as only a judicial body or a builder of a regional identity, and
to the assumed culpability of the state, are to be kept in mind throughout this article.

2 Bedoya Lima et al. v Colombia

Ms. Bedoya was kidnapped on May 25, 2000, while reporting on a month-long clash between various
paramilitaries and criminal gangs in the La Modelo Prison, which left 32 people dead.® Numerous
threats had been made to her life and well-being before the abduction, including threats that directly
referenced the danger of visiting La Modelo Prison.” Ms. Bedoya was waiting by the prison for a
permit to enter the premises so she could conduct an interview with an inmate when she was
threatened with a gun and taken to a facility where she was physically attacked and raped by multiple
men.'? She was ultimately left bound at the side of the road, unable to move until a local taxi driver
saw her and took her to the police station.!!

In the meantime, her coworkers who had accompanied her to the prison assumed she had been able
to enter the prison, but the guards refused to confirm or deny her whereabouts, thus complicating her
colleagues’ attempts to ensure her safety.!? After she was found and hospitalised, she was repeatedly
interviewed by law enforcement, and an investigation was opened.'® Little progress was made other
than the information she herself collected.'* Only in 2011 did Mr. Cérdenas Orozco confess to having
been one of the perpetrators of the crime.!> Multiple men were later charged and convicted.!'®
Furthermore, despite having been granted interim protection after the kidnapping, she was abducted
again in 2003 for 5 days.!” The judgement included these latter failures despite occurring after the
events of the initial complaint.'® Ms. Bedoya’s application concerned the rights to life, personal
integrity, personal liberty, and protection of honour and dignity, freedom of thought and expression,
and equal protection before the law, including judicial guarantees.

3 Khadija Ismayilova v Azerbaijan

Ms. Ismayilova published several articles detailing the commercial interests and corrupt practices of
the Azerbaijani President and his immediate family members between 2010 and 2012."” On March 7,
2012, she received a threatening letter with explicit images taken in her bedroom with a hidden

7 Bertelsen, 'A Margin for the Margin of Appreciation: Deference in the Inter-American Court of Human Rights', 19
International Journal of Constitutional Law (2021) 887, at 887.

8 IACtHR, Bedoya Lima et al. v Colombia, Judgment (Merits, Reparations and Costs), 26 August 2021, at para 55.
Decision available at https://www.corteidh.or.cr/docs/casos/articulos/seriec_431 ing.pdf.

9 Ibid., at para 53.

10 Ibid., at paras 59-61.

' [bid., at para 62.

12 Ibid.

13 Ibid., at para 65-69.

14 Ibid., at para 67.

15 Ibid., at para 70.

16 Ibid., at para 73-77.

17 Ibid., at para 80.

18 Ibid.

Y9 ECtHR, Khadija Ismayilova v Azerbaijan, Appl. no. 65286/13 and 57270/14 (Judgement of 10 January 2019), paras
6-8. All ECtHR decisions are available at http://hudoc.echr.coe.int/.
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camera of her and her boyfriend.? These images were also sent to two opposition newspapers that
did not publish them.?! Nevertheless, after that, she made a public statement refusing to cease her
journalistic activity.?? Three days later, the official newspaper of the ruling New Azerbaijan Party
published an article criticising her refusal to stop her activity, claiming she had an anti-government
bias and was an immoral person who spent much time in bars, nightclubs and held orgies in her
office.> Two days after the release of this article, a video taken by the hidden camera of her and her
boyfriend having sex was published on a website called musavat.tv, evidently named after the
opposition party Miisavat. Thus, it seemed that the way in which the video was released was designed
to hit two birds with one stone, effectively discrediting both the journalist who was revealing the
corruption of the President’s immediate family, and the political opposition. The Miisavat party
denied any involvement.?* Other newspapers published similarly critical articles, insinuating that
individuals who were in political opposition to Azerbaijan’s leadership were regularly involved in
sex scandals.?> Other videos were released soon after, some having been taken of the applicant
covertly and some involving other individuals who resembled her.%¢

On March 9, 2012, after receiving the first threatening letter, the applicant requested a police
investigation to ensure her safety. She explicitly acknowledged that the letter was blackmail for her
professional activities as a journalist.?” A week later, when the video had been posted, an investigation
was officially opened.?® On March 17, the applicant and her friends found multiple hidden cameras
and other equipment in her flat. The police refused to examine the equipment or let an expert examine
it. However, they allowed her to contact the State-owned communications company to which the
equipment belonged.?” She arranged a meeting with the responsible engineer and the police soon
after.’ The engineer admitted he had placed the second wire under his supervisor's order and knew
of other people who had worked placing wires inside Ms. Ismailova’s flat. The law enforcement at
the meeting recorded his explanation but tore up any physical remnants of the testimony.>!

Despite her repeated attempts to learn of the progress of her investigation or to change the authorities,
charges, the state continued to stonewall any of her efforts.*> However, on 26 April 2012, the state
published a status report of the investigation with little relevant details, but which contained her
private information, such as her address and identifying information of her colleagues, friends, and
boyfriend, and even some of the financial arrangements she had made when subletting the apartment
previously.®* Domestic courts concluded this information was “general” and did not breach privacy

20 Ibid., at para 10.

2! Ibid., at para 12
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laws.>* Both of her appeals were rejected on similar grounds.*® In 2020, the European Court found in
a separate case that the Azerbaijani state had initiated baseless criminal charges against her for
incitement to suicide of a former colleague and ex-partner.*® That case was based on the testimony of
said former colleague, who later stated he had been coerced into claiming she had threatened him and
organised a harassment campaign against him that later led to the suicide attempt.?” His testimony
was the only evidence against her. Even though the second case was moving through the court
simultaneously and was also found in her favour, it was not mentioned in the judgement, although it
clearly demonstrates the lengths to which the Azerbaijani authorities were willing to go as a result of
her work. Her application concerned violations of private life by failure to investigate serious
intrusions into her life and the disclosure of private information by law enforcement, freedom of

expression, and the right to a fair trial.
4 Danger to journalists at the time of the events

Colombia has been in a prolonged asymmetric internal armed conflict since 1964. The conflict began
between two guerrilla armed groups and the state but now involves multiple paramilitaries. It is the
longest ongoing civil war in the world. The conflict was active at the time of Ms. Bedoya’s kidnapping
in the region where she was working. The state was well aware of the danger it posed to journalists
and the weaponization of sexual violence in particular.>® The state even acknowledged to the Court
that it was aware at the time that female journalists were particularly vulnerable in such a hazardous
t.> The Court noted that these facts were clear indicators that threats against Ms. Bedoya
t.* While Azerbaijan was not

environmen
could materialise into actual violence, and yet the state had failed to ac
involved in an armed conflict, multiple organisations submitted amicus curiae briefs detailing the
systematic harassment and violence against journalists, human rights activists, and other such actors,
including the use of politically motivated criminal charges.*! The European Court also emphasised
the perceived context of impunity for harassment against journalists in Azerbaijan, including for
physical attacks.** Both courts thus evaluated the general environment in which alleged violations of
the respective Conventions occurred, and assessed each state’s responsibility considering the broader
context of journalistic freedoms. The state’s prior or concurring failures or violations were indicators
of state liability in these cases as well.

5 Threats towards journalists as threats against freedom of expression

The Inter-American Court began its analysis of the attack as an attack on freedom of speech by
underlining that freedom of expression has two dimensions: social and individual. The Court’s
jurisprudence considers both equally important, and both must be upheld for the right to be enacted

34 Ibid., at para 57.

35 Ibid., at paras 58-61.

36 ECtHR, Khadija Ismayilova v Azerbaijan (No. 2), Appl. no. 30778/15 (Judgement of 27 February 2020, rectified 25
August 2020).

37 Ibid., at paras 71-74.

38 JACtHR, Bedoya Lima et al. v Colombia, supra note 8, at paras 40-46.

3 Ibid., at para 49.

40 Ibid., at para 94.

41 ECtHR, Khadija Ismayilova v Azerbaijan, supra note 19, at para 74.

4 Ibid., at para 161.
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fully.** The Court highlighted that a professional journalist simply exercises the freedom of
expression in a “continuous, regular and paid manner.”* The impact on the individual by the attack
was considered to be self-evident, but the Court asserted that an attack on a prominent journalist
further deprived the broader Colombian society of exercising its right to information.* Such an attack
would also inherently negatively impact other journalists, particularly female ones.*® The Court also
noted that Ms. Bedoya was covering a story of significant public interest at the time of the attack,
making the violation even more egregious.*’

The European Court similarly began its analysis with an emphasis on the importance of journalism
in a democratic society and its role in ensuring the wider society’s right to receive and impart
information. Its importance thus intrinsically requires the state to not only refrain from interference,
but it also confers positive obligations of protection on the state, including in relations between
individuals.*® The Court underlined the already grave situation of journalists in Azerbaijan,
particularly Ms. Ismayilova’s status as an award-winning and prominent journalist.*” The Court also
recognised that the victim was certain that her profession was the reason for the attacks against her,
and yet the state investigators had seemingly not adequately pursued this as the motivation behind
her attack.>® Newspapers closely allied with the state had amplified the harassment campaign by
posting inflammatory images and stories of the victim, thus violating not just the applicant’s rights in
her individual capacity but also dissuading other journalists.’! According to the Court, there was no
other plausible motive for the attacks other than her professional work.>?

Both courts were concerned that the attacks on the victims would detrimentally affect other journalists
as well, and in somewhat different ways pointed to the chilling effects these attacks would have. The
Inter-American Court placed much more emphasis on the intersectionality of Ms. Bedoya’s gender
and career, both of which put Ms. Bedoya in danger and required the state to take action. The
European Court instead focused more on Ms. Ismayilova’s individual accomplishments as an
awarded journalist who therefore had a more public role. The reason for this could be that there is no
evidence that Ms. Ismayilova herself submitted a claim of gender discrimination. Furthermore, the
Court demonstrated in this case its sometimes hyper-individualised approach to its cases — when the
Court found that a violation of an article was present, it refused to address the same events in the light
of other articles. The same phenomenon occurred in the Court’s previous cases, including Ms.
Ismayilova’s second case in the ECtHR. °* This approach, while perhaps sensible in terms of the
Court’s admittedly busy schedule, also allows national authorities to avoid liability and does not
challenge systemic issues, which women, journalists, and other vulnerable groups often face. In cases
where the national authorities act in bad faith and attacks on certain groups are planned, separately
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46 Ibid., at para 112.

47 Ibid., at para 111.

48 BECtHR, Khadija Ismayilova v Azerbaijan, supra note 19, at para 158.
4 Ibid., at paras 161-163.

30 Ibid., at para 165.

U Ibid.

32 Ibid., at para 162.

33 ECtHR, Khadija Ismayilova v Azerbaijan (No. 2), supra note 36, at 1.

59



UTJILR 3 (2025), 54-62 Abuse of female journalists

dissecting all individual issues with Member States’ actions or omissions might not be as
consequential due to the aforementioned bad faith, but in cases where national authorities are acting
even partially in good faith, acknowledgement of all systemic problems and intersectionality can go
quite far.

6 Failure of investigations

The Inter-American Court immediately underlined the intersectionality of the victim: as a journalist
and as a woman. States have additional duties towards both of these categories. Therefore, the Court
determined the state had to be subjected to strict scrutiny.>* The Court assessed that the state failed in
both its forensic investigative work and its duty to refrain from gender-based discrimination
throughout the investigation, pointing to inappropriate questions presented to the victim and
investigative avenues pursued only because of investigators’ biases towards women.>> Among other
considerations, the Court noted that because she was kidnapped next to a prison that was also subject
to a month-long riot, and the state was aware that a journalist was present, it simply made no logical
sense that the kidnappers were able to act, unless there was some state acquiescence to her
abduction.’® Colombia also failed in its duty to provide an investigation and prosecution within a
reasonable time frame.’

The European Court first reflected that the margin of appreciation afforded to states can differ
between different aspects of private life, but for “grave acts, where fundamental values and essential
aspects of private life are at stake”, which was the case here, the margin is narrow.’® The state is
obligated to ensure adequate and effective criminal law provisions.”” The Court also used its
previously established “significant flaw” test to determine whether the investigation's shortcomings
can be considered significantly flawed enough to violate Article 8 of the European Convention.®® The
Court noted that the state failed to show it had pursued known promising leads, did not share a
complete file of the investigation with either the applicant or the Court, and failed to adequately
respond to the applicant’s repeated complaints regarding the investigation.®! The Court concluded
that there had been significant flaws in the investigation, and having found a violation, there was no
need to address the applicant’s other complaints.®?> Both Courts found the states to be in violation of
the Conventions by failing to conduct adequate investigations and thus provide judicial protection to
the victims. In addition to the previously described consideration of the victim’s intersectionality, the
Inter-American Court evaluated the forensic work of the investigators. The European Court noted
that the investigation file presented to the Court was incomplete and had significant deficiencies.®
Because of this, it was difficult to determine what forensic investigative steps the state had taken.®
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In combination with the length of the proceedings (with no outcome), the flawed nature of the
investigation was apparent to the Court.®> The Court did not address her status as a woman or as a
journalist specifically.®® Due to the differences in cooperation from the states, it is somewhat difficult
to compare the Courts’ approaches. Nevertheless, the focus on the length of proceedings and the lack
of cooperation with the victim as indicators of liability are similar.

7 Potential but obscured involvement of the states

Both applicants believed the attacks were at least partially organised or enabled by the state.’”:® The
American Court concluded that, at a minimum, the state had acquiesced to the attacks against Ms.
Bedoya.%’ The Court noted that, oddly, despite ongoing clashes at the prison, which had already
resulted in a multitude of fatalities, there was no police presence outside of the prison.”® Additionally,
one of the convicted men had claimed that the kidnapping had been orchestrated in collaboration with
a high-ranking law enforcement official.”' These facts combined lead to the Court’s conclusion that
the state had probably had some involvement in the abduction itself. Contrastingly, the European
Court held that the applicant’s claims of state interference were based on circumstantial evidence and
assertions that require additional investigation.”? The Court noted that it appreciated that the applicant
would have difficulty finding such evidence, but ultimately, the standard of proof was not met beyond
a reasonable doubt.”® It is important to acknowledge that the Inter-American case had stronger
evidence of state involvement. Nevertheless, from these cases, two different attitudes towards
applicants and the burden of proof can be seen. The European Court, while acknowledging that
applicants are limited in options, expects the applicants to bear the burden of proof, whereas the Inter-
American Court expects the burden to be carried by the state. This is in line with previous assertions
of the Courts’ attitudes.

8 Conclusion

Both chosen cases are instances of repeated and targeted abuse against prominent female journalists
in countries where there are known serious dangers to press freedom. Nevertheless, the Courts took
different approaches to considering the implications of attacks against journalists. The American
Court, somewhat predictably, viewed the matter from both the individual and broader society’s
perspective. It also emphasised that the victim’s identity as a woman both made her particularly
vulnerable to specific forms of harassment and played a role in the state’s ultimate failure to conduct
an adequate and timely investigation. The European Court placed little to no importance on the gender
of the victim or the fact that the violations from the state were sexual in nature, which
disproportionately affects women, particularly in socially conservative societies. Instead, the
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emphasis was solely on her status as a journalist and the effect her attack had on press freedom in
Azerbaijan, particularly in light of other, similar cases.

Both Courts were concerned about the chilling effect the attacks would have on other journalists,
emphasising the already existing dangerous and worrisome environment in each country. Both Courts
were also highly critical of the investigations, with the lack of results after a significant amount of
time being a sufficient indicator of state liability. These points of analysis were thus very similar. The
Courts also have different approaches to accepting state involvement in the attacks, as expected, the
Inter-American Court being more inclined to accept the applicant’s claims without direct and
considerable evidence. The European Court noted that state involvement was possible but, due to a
lack of evidence, refused to consider the matter further. This, unfortunately, has not only left Ms
Ismayilova and wider Azerbaijani civil society with only partial justice but has created a situation
where the state that cooperated with the Court and admitted significant failures incurred more liability
than the state that did not cooperate with the Court fully. This is, of course, not a statement of factual
state culpability but rather the different systems Colombia and Azerbaijan have each elected to take
part in and how their international obligations towards the organizations are structured. Two cases
are admittedly not sufficient for a thorough analysis of the differences and similarities between these
Courts, but the similar nature of these cases provides good examples of the distinct natures of both
Courts and organizations.
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